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|. Preliminary 


of taxation today are those concerned with the 

extent to which the instrumentalities and agen- 
cies employed by the states in carrying out their gov- 
ernmental functions are immune from federal taxation, 
and how far the states are inhibited from taxing the 
means utilized by the United States in giving effect 
to its constitutional powers. 

The pressing need of both state and federal gov- 
ernments for additional revenue to meet the ever- 
mounting costs of government has caused the search 
for further sources of governmental income. To this 
end, there has been a growing agitation for congres- 
sional action to terminate the existing reciprocal tax 
exemption of federal, state and municipal bonds after 
the date of the enactment of the proposed statute and 
the salaries of all state and municipal officers and 
employees thereafter paid, and granting to the states 
the same right with respect to interest on United 
States bonds, and salaries paid to the officers and em- 
ployees of the United States resident within the 
respective states. 

One view, in opposition to the proposed legislation, 
is that the federal and state governments are each 
separate and independent sovereigns and may not 
embarrass or interfere with the governmental func- 
tions of the other. It is pointed out that a tax levied 
by either government upon the bonds or the salaries 
of the officers and employees of the other would be a 
tax upon the means by which they are engaged in 
carrying out their governmental functions, and that 
such tax is forbidden by the Federal Constitution, the 
exemption resting upon necessary implication in order 
to effectively maintain our dual system of govern- 
ment. Willcuts v. Bunn, 282 U. S. 216 (1931). 

On the other hand, from the economic or so- 
ciological viewpoint, it is maintained that income, 
whether received from government bonds or as sal- 
aries from either government, is nonetheless income, 
which should not be relieved of its proportionate part 
of the tax burden. 

Perhaps no better statement of the underlying 
reasons for such legislation can be found than that 
contained in the President’s Message to Congress on 
April 25, 1938, transmitting a recommendation for 
appropriate legislation ending tax exemption on gov- 
ernment salaries of all kinds, conferring powers of 
taxation on the states with respect to federal salaries 


—_ 


*Member of the District of Columbia Bar. 


Shor of the most perplexing questions in the field 


Termination of Reciprocal Tax Exemption 
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Should income received 
from government bonds 
or governmental salaries 
be relieved of its pro- 
portionate part of the 
tax burden ? 





and like powers to the federal government with respect 
to state and local government salaries. He said: 


“Whatever advantages this reciprocal immunity may have 
had in the early days of this Nation have long ago disap- 
peared. Today it has created a vast reservoir of tax-exempt 
securities in the hands of the very persons who equitably 
should not be relieved of taxes on their income. This reser- 
voir now constitutes a serious menace to the fiscal systems 
of both the States and the Nation because for years both the 
Federal Government and the States have come to rely in- 
creasingly upon graduated income taxes for their revenues. 

“Both the States and the Nation are deprived of revenues 
which could be raised from those best able to supply them. 
Neither the Federal Government nor the States receive any 
adequate, compensating advantage for the reciprocal tax- 
immunity accorded to income derived from their respective 
obligations and offices. 

“A similar problem is created by the exemption from State 
or Federal taxation of a great army of State and Federal 
officers and employees. The number of persons on the pay 
rolls of both State and Federal Government has increased in 
recent years. Tax exemptions claimed by such officers and 
employees—once an inequity of relatively slight importance 
—has become a most serious defect in the fiscal systems of 
the States and the Nation, for they rely increasingly upon 
graduated income taxes for their revenues.” 


But would such an Act be valid? Can the Con- 
gress under the Constitution of the United States 
levy an income tax upon the interest of federal, state 
and municipal bonds issued after the date of the en- 
actment of the statute, and upon the salaries of all 
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state and municipal officers and employees thereafter 
paid? May the United States grant to the states the 
same right with respect to interest on United States 
bonds and salaries paid to officers and employees of 
the United States resident within the respective states? 
These are the questions this paper will assume to 
discuss and undertake to find the answers. 


The Constitution 


It must be remembered that ours is a dual system 
of government, composed of the state governments 
and the federal government. The federal govern- 
ment derives from the states and from the people the 
only powers that it possesses, as they are expressly 
or by implication provided in the Constitution. The 
two governments are upon an equality. Collector v. 
Day, 11 Wall. 113. Each government, while operat- 
ing within the same territorial limits, is sovereign 
and supreme within its sphere. One school of 
thought would have us believe that the source of 
power is the federal government, and that the states 
have only such power as has been conferred upon 
them by the Constitution. Quite the contrary is true. 
The federal government is merely one of delegated 
powers. Those powers are broad, but not unlimited. 
The states and the people are the source and foun- 
tain of all power, the federal government is but the 
recipient or basin of such power as has been conferred 
upon it. “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the 
states, are reserved to the states respectively, or to 
the people.” The Tenth Amendment to the Consti- 
tution so declares. 


Prior to the adoption of the Constitution in 1787 
the states were invested with complete sovereignty, 
and exercised rights and powers as such. They did 
not by the Constitution convey away their sovereignty, 
and are today separate and independent sovereigns, 
the same as they were before the Union was created. 
The states are as independent of the federal govern- 
ment as that government, within its circumscribed 
sphere is independent of the states. 


Contemporary view upon the subject is enlighten- 
ing. Hamilton, in The Federalist, No. 32, p. 185, 
186, said: 


“But as the plan of the convention aims only at a partial 
union or consolidation, the state governments would clearly 
retain all the rights of sovereignty which they before had, 
and which were not, by that act, exclusively delegated to the 
United States. This exclusive delegation, or rather this alien- 
ation, of state sovereignty, would only exist in three cases; 
where the Constitution in express terms granted an exclusive 
authority to the Union; where it granted in one instance an 
authority to the Union, and in another prohibited the states 
from exercising the like authority; and where it granted an 
authority to the Union, to which a similar authority in the 
states would be absolutely and totally contradictory and 
repugnant.” 


This exposition of the limits of the Constitution 
was confirmed early in the history of the Republic. 
In McCulloch v. Maryland, 4 Wheat. 316, 410 (1819), 
Chief Justice Marshall said: 

“In America, the powers of sovereignty are divided between 
the government of the Union, and those of the States. They 
are each sovereign, with respect to the objects committed 


to it, and neither sovereign with respect to the objects com- 
mitted to the other.” 
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A state is sovereign when there resides in itself 
supreme and absolute power which acknowledges no 
superior. The sovereignty of a state extends to all 
subjects of government within the territorial limits 
of the state, and as between sovereign states, the 
dividing line is territorial. At the time of the adop- 
tion of the Constitution the states came squarely 
within this definition. 


Upon the establishment of the constitutional sys- 
tem, the powers of sovereignty were classified. Some 
of them were conferred upon the United States for 
its exercise. Others, and the most, were reserved to 
the states and to the people. By this apportionment 
the federal government is possessed of supreme and 
uncontrollable power with respect to certain subjects 
relating to all of the states, while the states have the 
like unqualified power within their respective terri- 
torial limits as to other subjects. Over a third class 
of subjects the states have a concurrent power with 
the national government, because, as to those sub- 
jects, their action may be superseded at any time, 
and their powers become dormant, by the exercise of 
the superior power which has been conferred on the 
nation with respect to those subjects. 


So that, the states, operating within their territorial 
limits and exercising their powers of government 
within the sphere retained by them, are today, as 
they were one hundred and fifty-one years ago, sov- 
ereign, for there they are absolute and acknowledge 
no superior. 


To harbor for a moment the thought that the states 
have a quasi-sovereign existence is to fail to give due 
consideration to the attributes of sovereignty exer- 
cised by the states even prior to the Declaration of 
Independence. The word “quasi” is a Latin word, 
signifying “‘as if; almost.” It marks the resemblance, 
and supposes a little difference, between two objects. 
People v. Bradley, 60 Ill. 390, 402. None of the attri- 
butes of sovereignty residing in the states suggest 
the qualification of “almost.” The very fact of sov- 
ereignty nullifies the existence of a qualification. 


As we have seen, there can be no qualification of 
the power of the states within their sphere of activity. 
They are free, independent and sovereign states. 


And fifty years after McCulloch v. Maryland, in dis- 
cussing the respective powers of the federal and state 
governments to tax, Chief Justice Chase used this 

crystal-clear language in County of Lane v. Oregon,7 


Wall. 71 (1869): 


“In respect, however, to property, business and persons, 
within their respective limits, their power of taxation re- 
mained and remains entire. It is, indeed, a concurrent power, 
and in the case of a tax on the same subject by both govern- 
ments, the claim of the United States, as the supreme au- 
thority, must be preferred; but with this qualification it 1 
absolute. The extent to which it shall be exercised, the 
subjects upon which it shall be exercised, and the mode in 
which it shall be exercised, are all equally within the discre- 
tion of the legislatures to which the states commit the exer- 
cise of the power. That discretion is restrained only by the 
will of the people expressed in the state constitutions sé 
through elections, and by the condition that it must not 
so used as to burden or embarrass the operations of the 
national government. There is nothing in the Constitution 
which contemplates or authorizes any direct abridgment 0! 
this power by national legislation. To the extent just indi- 
cated it is as complete in the states as the like power, ¥ vithin 
the limits of the Constitution, is complete in Congress.” 


(Continued on page 256) 
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Jurisdictional Aspects of 


any tax has _ precipi- 

tated more controversy, 
played godfather to more 
self-designated experts, been 
the butt of more jokes, re- 
ceived the attention of more 
cartoonists and become so 
completely involved in such 
a baffling mass of regula- 
tions and decisions than the 
federal income tax. In fact, 
so intently has the attention 
of individuals and corpora- 
tions whose incomes are of 
moment to taxing bodies 
been focused on the federal 
income tax, that the unob- 
trusive appropriation of net 
income as a source of rev- 
enue by thirty-four states 
has almost escaped public 
notice.t The consequences 
are important to any corpo- 
ration or individual; they 
are of particular acuteness 
to any person or corpora- 
tion whose income is de- 
rived from sources in more 
than one state, confronted 
as they are with the prob- 
lem of paying, or at least 
with the possibility of some 
day having to pay, a tax 
based on net income in two 
or ten or even forty-eight 
states and, for good measure, 
in the District of Columbia 
as well. Past performance 
having demonstrated that 


. IS doubtful whether 


the various states have not been too fastidious about 
the source of the net income subjected to taxation, 
and the present mad scramble for revenue being any- 
thing but conducive to voluntary reform in the future, 
a study of the jurisdictional limitations on the power 
of a state to reach net income seems to be in order. 


States have employed net income for taxation pur- 
poses in two ways—as the basis for a direct tax on 
the net income of individuals or corporations, or both, 
or as a measure for a franchise tax imposed against 
Some states have combined the 
two by levying a direct income tax against individ- 
uals alone, while using the net income of a corpora- 
tion merely as a measure of its franchise tax.? 


corporations alone. 


* Attorney at Law, 
ars, 
See next page for footnotes 1-7. 


Chicago; Member of the Chicago and Illinois 


STATE INCOME TAXATION 


By L. M. McBRIDE* 


“The potentialities of state income taxation are at 
present partially concealed by the fact that the tax 
rates as a whole impose a relatively small burden, 
but it apparently lies within the power of each 
state to exact a tax at rates equal to or in excess 
of those prescribed by the federal tax.” 





lished. 


But 


whatever the type of the 
levy, it must, like any state 
tax, comply with the juris- 
dictional limitations pre- 
scribed by the commerce 
clause and by the due proc- 
ess clause of the federal 
constitution, which, in terms 
of state taxation, prohibits 
a state tax which burdens 
interstate commerce and re- 
quires that the exercise of 
a state’s taxing power be 
predicated upon the pres- 
ence of persons, businesses 
or property within the tax- 
ing state. Because the 
problems engendered by due 
process far exceed in num- 
ber and complexity those 
arising under the commerce 
clause, it will be expedient 
to deal first with the latter. 


Restrictions Imposed by the 
Commerce Clause 


Though the amount of 
both is ultimately deter- 
mined by the size of net 
income, a direct tax on net 
income differs sufficiently 
in character and purpose 
from a franchise tax meas- 
ured by net income, as to 
necessitate separate treat- 
ment under the commerce 
clause.* That net income 
produced by interstate com- 
merce carries no immunity 


from a direct income tax is now pretty thoroughly estab- 
The first and leading Supreme Court case on the 
subject, United States Glue Co. v. Town of Oak Creek,' 
permitted a state to levy a direct tax on a domestic cor- 
poration’s net income arising from interstate commerce, 
regardless of whether or not that commerce was carried 
on within or without the taxing state; and, though not 
essential to the decision, the Court in People ex rel. 
Cohn v. Graves® suggests a similar conclusion con- 
cerning a state’s power with respect to the net income 
of individuals domiciled in the taxing state. 
respect to non-residents, the Court in Shaffer vw. 
Carter,’ ruled that net income from interstate busi- 
ness could be subjected to a direct tax by the state 


With 


in which the non-resident conducted his business. 


As would be expected, state legislatures and courts 


have made the most of those decisions.” 
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While the Supreme Court has not specifically con 
sidered every situation which might conceivably arise, 
particularly the case of a taxpayer doing solely an 
interstate business in the taxing state, it probably 
can be safely predicted that none will arise which 
will constitute an exception to the general rule orig- 
inating with the decision in the United States Gluc 
Company case, supra. As with any state law touching 
upon interstate commerce, the court in each of the 
cases cited was primarily concerned, not with the kind 
of person, individual or corporate, conducting the 
interstate business, nor with the relationship, resi- 
dent or non-resident, domestic or foreign, between 
the person or corporation and the taxing state, but 
solely with the effect of the tax upon interstate busi- 
ness. The conclusion in each case was simply that, 
unlike a tax on gross income which burdens inter- 
state commerce because it varies directly with the 
business done and is collected without respect to the 
profitableness of that business, a tax on net income 
is not a burden because it attaches only after and to 
the extent that a net income is realized. Regarded 
as a result of interstate business after the act or 
series of acts producing it have been completed, the 
receipt of net income was treated as something apart 
from the act of engaging in that business and hence 
subject to a tax, just as tangible property, though 
employed in conducting interstate commerce, is 
looked upon as being something apart from the com- 
merce itself, and hence capable of being taxed without 
burdening the commerce in which it is employed. 


With this in mind, one of the most recent decisions, 
Curlee Clothing Co. v. Oklahoma Tax Commission,® 
becomes something of a legal curio, but nevertheless 
an important curio because it is the only decision to 
date which deals with a very familiar factual situa- 
tion. Admittedly, the strongest case for immunity 
of net income under the commerce clause is pre- 
sented by that of a foreign corporation, having no 
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office, inventory or other tangible property located 
within the taxing state, which conducts a strictly 
interstate business by means of traveling salesmen 
who solicit orders subject to acceptance at and to 
be filled by shipments from points outside that state. 
Such were the facts in the Curlee case, and the deci- 
sion was against the Tax Commission. Surprisingly, 
however, the basis of the decision was not that the 
commerce clause required such a result (in fact the 
plaintiff’s objection on that score was expressly re- 
jected), but that the assessment resulted in a denial 
of due process. The reasoning of the court was such, 
however, that a foreign corporation similarly engaged 
and seeking similar relief in another state would 
hardly be warranted in placing too much reliance on 
that case. 


First, the power of a state to tax is not, as concluded 
by the Oklahoma Court, necessarily coincident with 
its power to regulate. Property employed in inter- 
state business can be taxed though its use, with 
certain minor exceptions, may not be regulated.® Simi- 
larly, because the state had no jurisdiction to regulate 
the conduct of plaintiff’s Oklahoma business, it does 
not necessarily follow that the state could not tax 
the net result of that business. In fact, the Supreme 
Court decisions already discussed indicate that it does 
not follow at all. In the second place, in holding 
the tax void because the state could not enforce the 
tax by reason of a lack of jurisdiction over the person, 
business or property of the plaintiff, the court con- 
fused the power to collect with the power to assess 
a tax, though only the latter was at issue in the case. 
The two are not at all interdependent. If, when 
the time to collect a tax arrives, the state has no 
jurisdiction over the person or the property of the 
taxpayer, due process might well defeat any effort to 
recover the amount due. This would be true what- 
ever the nature of the assessment, whether on net 
income or otherwise. Yet if at the time an assess 











'Taxes based on net income are now being collected in the fol- 
lowing States: Ala., Ariz., Ark., Calif., Colo., Conn., Del., Ga., 
Idaho, Iowa, Kan., Ky., La., Mass., Md., Minn., Miss., Mo., Mont., 
N. Cc, HN. Bok. NW. Mex, N. ¥., Gita. Ove. Pa. S. C., S. Dak., 
Tenn., Utah, Va., Vt., W. Va., and Wis. South Carolina seems 
to have sown the seed as early as 1701, and indifferent efforts along 
the same line were made by Pennsylvania and Missouri in the 
Civil War period. Modern income tax legislation did not appear 
until after 1900, with Wisconsin’s law of 1911 being one of the first 
and most successful. From 1911 to 1919, seven more states joined 
the ranks, from 1920 to 1929 another eight, and from 1930 to 1937 
fifteen more. The depression, drying up as it has so many time- 
worn sources of revenue, has been a potent breeding force for 
income tax legislation. Some aspects of the subject have been 
dealt with in Rottschaefer, ‘‘State Jurisdiction to Tax Income” 
(1937), 22 Iowa L. Rev. 292 and Ford, ‘‘The Allocation of Cor- 
porate Income For the Purpose of State Taxation’’ (1933), Special 
Report No. 6 of the New York State Tax Commission. 

7As for the inevitable vital statistics—twenty-five states levy 
direct income taxes only, two of which confine themselves to the 
net income of individuals alone, and two to corporate income alone. 
Of the other nine states, eight measure their franchise taxes by 
net income and also impose a direct income tax on individuals, 
whereas only one uses net income as the basis of a franchise tax 
and omits the direct tax against individuals. 

’See Alpha Portland Cement Co. v. Massachusetts, 268 U. S. 203, 
45 S. Ct. 477 (1925), where the Court at least hints at this distinction. 

* 247 U. S. 321, 38 S. Ct. 499 (1918). Strictly speaking, the only 


issue was the right to tax the net income from interstate com- 


merce conducted wholly within or originating within Wisconsin. 
The court chose a broader issue: ‘‘Stated concisely, the question 
is whether a state, in levying a general income tax upon the gains 
and profits of a domestic corporation, may include in the com- 


putation the net income derived from transactions in interstate 
commerce * * *,°’ 

















5 300 U. S. 308, 57 S. Ct. 466 (1937). 

6 252 U. S. 37, 40 S. Ct. 211 (1920). See also Atlantic Coast Line 
R. Co. v. Doughton, 262 U. S. 413, 43 S. Ct. 620 (1923), in which 
the plaintiff, a foreign corporation operating in North Carolina, 
conceded the state’s right to impose a direct tax on net income 
received from interstate business. 

7 Santee Mills v. Query, 122 S. C. 158, 115 S. E. 20 
Western Union Telegraph Company v. Query, 144 S. C. 234, 
S. E. 509 (1927); State v. Gulf M. & N. R. Co., 138 Miss. 70, 104 
So. 689 (1925); Deifendorf v. Gollet, 51 Idaho 619, 10 P. (2d) 307 
(1932); International Elevator Co. v. Thoresen, 58 N. D. 776, 228 
N. W. 192 (1929); Maxwell v. Kent-Coffey Mfg. Co., 204 N. C. 365, 
168 S. E. 397 (1935), aff'd, 291 U. S. 642, 54 S. Ct. 437 (1933); 
People ex rel. Stafford v. Travis, 231 N. Y. 339, 132 N. E. 109 (1921). 
Cases deciding that net income from interstate commerce does 
not come within the terms of a particular statute contribute nothing 
of course, to a discussion of the power of a state to tax such 
income if it so chose. See for instance Commonwealth v, Imperial 
Sales Co., 161 Va. 718, 167 S. E. 268 (1933), rev'd on other grounds, 
293 U. S. 15, 55 S. Ct. 12 (1934); Woods Lumber Co. v. Hall, 158 
Tenn. 458, 14 S. W. (2d) 734 (1929); Eaton, Crane & Pike Co. Vv. 
Commonwealth, 241 Mass. 309, 135 N. E. 170 (1922); H. P. Hood 
& Sons v. Commonwealth, 235 Mass. 572, 127 N. E. 497 (1920): 
Converse v. Northern Pacific Railroad Co., 2 F. (2d) 959 (C. C. A- 
8th, 1924); Temple v. Gates, 186 Ark. 820, 56 S. W. (2d) 417 (1935) 

8180 Okla. 116, 68 P. (2d) 834 (1937). 

® Johnson Oil Refining Co. v. Oklahoma, 290 U. S. 158, 54 S. Ct. 
152 (1933) (ad valorem levy on tank cars upheld); McNeill v. 
Southern R. Co., 202 U. S. 543, 26 S. Ct. 722 (1906) (State Com- 
merce Commission’s order to spot cars in certain manner reversed). 

10 Shaffer v. Carter, 252 U. S. 37, 40 S. Ct. 221 (1920); Travis v. 
Yale € Towne Mfg. Co., 252 U. S. 60, 40 S. Ct. 228 (1920); People 
ex rel. Stafford v. Travis, 231 N. Y. 339, 132 N. E. 109 (1921); 
William A, Slater Mills v. Gilpatrick, 97 Conn. 521, 117 Atl. 806 
(1922). 
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ment on net income is made, the state has jurisdic- 
tion over the taxpayer’s business for taxation purposes, 
the assessment itself would be valid. A want of juris- 
dictional facts to support an action to collect a tax 
does not invalidate the tax itself, any more than the 
presence of jurisdictional grounds for the purpose of 
assessing the tax will atone for an absence of juris- 
diction in a proceeding to collect. Finally, even if 
the court was correct in its assumption that jurisdic- 
tion to assess depends upon jurisdiction to collect, it 
is very probable that the latter type of juris- 

diction existed. The plaintiff undoubtedly 


had credits due from its Oklahoma customers, alanine 


and a tax could probably have been collected 
by a proceeding in rem against those credits 





Massachusetts.° In that case the plaintiff, a foreign 
corporation, was doing solely an interstate business 
in Massachusetts, and the state demanded a franchise 
tax measured by a combination of corporate excess 
employed in Massachusetts and net income received 
from business done in the state. Any illusions about 
net income becoming the basis of jurisdiction there- 
tofore denied a state—the power to demand a price 
for the privilege of doing an interstate business— 
were quickly dispelled. “Any such excise burdens 








« ; — 
Any conclusion with respect to the validity 


(and this though the theory of the situs of a direct tax on net income arising from interstate commerce 


of a foreign corporation’s intangibles might 
have prevented a tax thereon). For that 


does not, however, necessarily warrant a similar conclusion with 


matter service of process on the plaintiff's  "espect to a franchise tax measured by that same net income. 
agents in Oklahoma would probably have — A direct tax is imposed for the privilege of receiving and using 


been sufficient to support a personal judg- 
ment against the plaintiff. Certainly, the 


net income: A franchise tax is imposed as a price for doing 


mere fact that the agents were engaged _ business in the taxing state or for doing it in a corporate form. 
solely in interstate commerce gave them no Where the former is directed at the result of doing business 


immunity from service.?? 

Thus, the decision in the Curlee case, 
supra, is at best a dubious precedent. Though 
dealing with a foreign corporation engaged 
solely in interstate business, the theory upon 
which it was based and the result which was reached are 
too inconsistent with those of analogous decisions by the 
Supreme Court, and notwithstanding that case, it is 
dificult to escape the conclusion that net income, what- 
ever the circumstances, is not immune from a direct tax 
merely because it came from interstate commerce.” 


Any conclusion with respect to the validity of a 
direct tax on net income arising from interstate com- 
merce does not, however, necessarily warrant a simi- 
lar conclusion with respect to a franchise tax measured 
by that same net income. A direct tax is imposed for 
the privilege of receiving and using net income: A 
franchise tax is imposed as a price for doing business 
in the taxing state or for doing it in a corporate form. 
Where the former is directed at the result of doing 
business, the latter is directed at the act producing 
that result. 

Innumerable decisions in the past have established 
the rule that where property, capital stock, corporate 
excess or gross receipts were employed as the meas- 
ure of a franchise tax, the tax was invalid if exacted 
as a price for doing an interstate business.’* Massa- 
chusetts thought the rule might be otherwise if the 
measure used was net income, but in putting the 
theory into practice it ran squarely amuck of the 
commerce clause in Alpha Portland Cement Co. v. 


—— 








the latter is directed at the act producing that result.” 


interstate commerce and is therefore invalid without 
regard to measure or amount.” And asa finishing touch, 
the Supreme Court advised the state that it was wholly 
immaterial that the tax was merely collected by ordinary 
methods and that payment was not a condition precedent 
to the right to do the business in question. 


Tt cannot be assumed from that case, however, that 
in computing the price charged for the privilege of 
doing an intrastate business, a state cannot include 
in that computation net income from both intrastate 
and interstate business. So long as the privilege 
taxed is that of doing or of the right to do an intra- 
state business, the measure of that tax may be net 
income from both interstate and intrastate business 
within the taxing state. This is true whether the tax- 
payer exercising the privilege is a foreign corpora- 
tion, Underwood Typewriter Co. v. Chamberlain, or a 
domestic corporation, Matson Navigation Co. v. State 
Board of Equalization." In a sense there is nothing 
particularly unique about those two decisions. Prop- 
erty, capital, capital stock and corporate excess em- 
ployed within the taxing state, whether employed in 
intrastate or interstate business, with certain quali- 
fications, have long been permissible measures of the 
value of the local privilege,’* whereas, gross receipts 

(Continued on page 238) 








"Cf. Travis v. Yale € Towne Mfg. Co., 252 U. S. 60, 40 S. Ct. 
228 (1920), approving, as a practical substitute for garnishment 
Proceedings, the New York law requiring taxes on net income 
earned in New York by non-residents to be withheld at the source. 
_™ International Harvester Co. v. Kentucky, 234 U. S. 579, 34S. Ct. 
344 (1914), 

® Permission to tax such net income does not, of course, imply 
Permission to discriminate against that income: Piedmont & N. 
Ry. Co. v. Query, 56 F. (2d) 172 (D. C..E. D. S. C. 1932); Woods 
Lumber Co. v. Hall, 158 Tenn. 458, 14 S. W. (2d) 734 (1929). 

4 Ozark Pipe Line Corporation v. Monier, 266 U. S. 555, 45 S. Ct. 
184 (1925); State Tax Commission v. Interstate Natural Gas Co., 





284 U. S: 41, 52 S. Ct. 62 (1931); Anglo-Chilean Nitrate Sales Corp. 
v. Alabama, 288 U. S. 218, 53 S. Ct. 373 (1933). 

% 268 U. S. 203, 45 S. Ct. 477 (1925). 

1% 254 U. S. 113, 41 S. Ct. 45 (1920). 

1 2907 U. S. 441, 56 S. Ct. 553 (1936). 

18 International Shoe Co. v. Shartel, 279 U. S. 429, 49 S. Ct. 380 
(1929); Kansas City F. 8S. & M. R. Co. v. Botkin, 240 U. S. 227, 36 
S. Ct. 261 (1916); St. Louis S. W. R. Co. v. Arkansas, 235 U. S. 
350, 35 S. Ct. 99 (1914); Schwab v. Richardson, 263 U. S. 88, 44 
S. Ct. 60 (1923); Southern Natural Gas Corp. v. Alabama, 301 U. S. 
148, 57 S. Ct. 696 (1937). 





























































































































































































































































































































































































































































































































































































































































































































“The 


HE issue of the undistributed profits tax sleeps 

lightly. The Revenue Act of 1938 retains a small 

remnant of that tax but one so unsatisfactory to 
the President that he let this measure become a law 
without his approval. Moreover, the compromise 
adopted is temporary, expiring in 1939. Congress 
must, therefore, take action soon respecting a new 
revenue act. Moreover, the same forces that brought 
about enactment of the undistributed profits tax of 
1936 may well advocate legislation establishing an- 
other tax of this nature. 


Always important, if not foremost, in the minds of 
persons favoring the taxation of undistributed profits, 
is the matter of equity. The President’s message of 
March 3, 1936 made this the central issue. He said: 


“Extended study of methods of improving present taxes 
on income from business warrants the consideration of 
changes to provide a fairer distribution of the tax load amoung 
all the beneficial owners of business profits whether derived 
from unincorporated enterprises or from incorporated busi- 
nesses and whether distributed to the real owners as earned 
or withheld from them. The existing difference between 
corporate taxes and those imposed on owners of unincorpo- 
rated businesses renders incorporation of small businesses 
difficult or impossible. 

The accumulation of surplus in corporations controlled by 
taxpayers with large incomes is encouraged by the present 
freedom of undistributed corporate income from surtaxes. 
Since stockholders are the beneficial owners of both dis- 
tributed and undistributed corporate income, the aim, as a 
matter of fundamental equity, should be to seek equality of 
tax burden on all corporate income whether distributed or 
withheld from the beneficial owners.” 


Problem of Equity 


The existence of a problem of equity has been 
recognized for a long time by scholars in taxation 
and practitioners in that field. The difficulty, as seen 
by them, arises from an inherent difference between 
the taxation of individuals and of corporations. Al- 
though both are taxed on net income, the rates of 
these taxes differ, and their effects differ also. On 
the date of the President’s message, individuals sub- 
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way to equity in taxation of individuals 


and corporations is long and difficult but that end 
is only to be reached by travelling the right road.” 


By M. SLADE KENDRICK* 


ject to the personal income tax, whether obtaining 
income from a single proprietorship, a share in a part- 
nership, investments, the conduct of a profession, or 
some other source, paid this impost according to a 
scale of graduated rates varying from 4 per cent on 
the lowest incomes to 79 per cent on the highest. 
Corporations, on the other hand, paid 15 per cent, 
disregarding the small element of graduation for net 
incomes below $40,000. 

The corporation is, however, only a type of busi- 
ness organization given an artificial even though pro- 
longed existence by legal process. It belongs to the 
stockholders and consequently its earnings belong 
also to them. When these earnings were paid out in 
dividends, they had already been burdened to the 
extent of 15 per cent through the corporation income 
tax. In the possession of the stockholders, they were 
exempt from the normal personal income tax of 4 
per cent, but were subject to a schedule of surtax 
rates ranging from 4 per cent on net incomes of more 
than $4,000 but not more than $6,000, to 75 per cent 
on net incomes in excess of $5,000,000. 

Some stockholders of corporations are poor, others 
are persons of moderate means, and still others are 
rich. A few are very rich. Thus the burden of a tax 
of 15 per cent on their respective shares of corporate 
earnings varied accordingly. To the poor stockholder 
not liable for the payment of an income tax and to the 
stockholder whose income was subject to taxation at 
4 per cent, the levy of a tax of 15 per cent, through 
the corporation, was burdensome. This tax, on the 
other hand, as applied to the share of a rich stock- 
holder paying a personal income tax of 40 per cent, 
or to that of a very rich stockholder paying a personal 
income tax of 60, 70 or even 75 per cent, was too low. 
It gave, moreover, the rich stockholder an incentive 
to use his influence in behalf of retaining earnings 
in the corporation instead of paying them out in 
dividends. 

Such was the situation, with respect to the taxation 
of individuals and corporations, just before the enact- 
ment of the undistributed profits tax in 1936. ‘The 
short and troubled life of that measure has passed. 
The personal income tax rates remain the same. but 
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dividends are now subject to the normal levy as well 
as to the surtax rates of the personal income tax. 
The corporation tax is higher, and includes a small 
levy on undistributed profits. These changes, how- 
ever, do not affect the essentials of the problem of 
equity. The inequities that existed before the passage 
of the undistributed profits tax in 1936 persist today, 
substantially unchanged. 


Correction of Inequities 


The problem of correcting the inequities of the 
situation, as it is outlined here, is usually approached 
from the principle that all income ought to bear the 
same weight of taxation. In the President’s words, 
“the aim, as a matter of fundamental equity, should 
be to seek equality of tax burden on all corporate in- 
come whether distributed or withheld from the bene- 
ficial owners.” 

The difficulty, however, is not with this principle 
but with the performance by which it is to be given 
effect. The undistributed profits tax of 1936 was but 
one of many attempts that have been made to satisfy 
it, no one of which has won general acceptance. On 
the issue of equity as on others, the ranks of the 
experts and the public alike were split. Only busi- 
ness men stood solidly opposed to this and other 
works of the tax. The reason for these differences 
of opinion is simple. The undistributed profits tax 
of 1936 made the taxation of some persons more 
equitable and that of others less equitable. Rich 
stockholders were made to pay more directly by rea- 
son of larger disbursements of dividends, or indirectly 
through the increased tax laid on the corporation for 
the privilege of retaining its earnings. But poor 
stockholders were made to pay more also. Thus 
persons who thought of equity in terms of the in- 
creased taxation of the rich applauded the achieve- 
ment of the tax in this respect. Others, who objected 
to the added burden on poor stockholders, found the 
tax inequitable. And still other persons who recognized 
both effects of the tax, were puzzled as to which effect 
should be preferred. 

lt may safely be said that when next the issue of 
the undistributed profits tax is before the country 
and Congress, the same differences of opinion will 
appear as in 1936, and the same difficulty of reconcil- 
ing them will once more raise a storm of controversy. 
For how is one to know whether equity is served by 
taxing the rich stcckholder more, if in order to do 
this the poor stockholder must pay more also. What- 
ever reasons may be advanced in support of a posi- 
tion on either side of this question, its basis is in 
feeling, the most unsatisfactory foundation on which 
an argument can be conducted and a decision reached. 


There is, however, another approach to this problem, 
which, to the writer’s knowledge, has not yet been 
made. That approach is by way ot the quantitative 
elements involved. It is most importam. No practicable 
method of producing absolute equity in the relation- 
ships of personal and corporate income taxation has 
been found. Equity can be achieved at best only in 
part. The practical issue, with respect to equity, 
When next the question of enacting a tax on undis- 
tributed profits arises, is whether such a tax would 
produce more equity or less in the taxation of per- 
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sonal and corporate incomes. On that issue the effects 
of the tax on undistributed profits levied in 1936, 
representing our only significant experience with this 
manner of taxation, have a direct bearing. 

In stating the problem in terms of the increase or 
decrease in equity brought about by the tax, there is 
no thought that equity is in itself a concept subject 
to measurement. What is equity to me cannot be 
weighed, counted in like units, or otherwise measured 
for comparison with what is equity to you. But the 
approximate number of persons and partnerships 
whose situations with respect to equity were changed 
by the undistributed profits tax of 1936, and the amount 
of income affected can be indicated. It is these facts 
that compose the quantitative elements of the problem 
and, as such, bear upon the desirability of enacting 
another substantial tax on undistributed profits. 


Quantitative Considerations 


A number of tables have been prepared in order to 
bring out these quantitative considerations. In the 
first table, the personal and corporation taxes on vary- 
ing net incomes are compared. The personal income 
tax is given for individuals, and for partnerships with 
two and with four members. The normal, undis- 
tributed profits, and total income taxes are given for 
corporations. Thus this table presents the situation 


as it existed following the passage of the Revenue 
Act of 1936. 


TABLE 1 


Comparison of Federal Income Taxes Payable, under the 
1936 Act, by Individual Proprietors, Partnerships, and 
Corporations with Specified Net Incomes * 


Personal Income Tax Corporation Taxes 


Partnership 
Net Individual Two Four Undistributed 
Income Proprietor Members Members Normal Profits Total 
$ 6,000 $ 128 $ 16 $ 0 $ 600 $ 398 $ 998 
10,000 443 176 0 1,040 942 1,982 
20,000 1,629 886 352 2,240 2,996 5,236 
28,000 3,153 1,706 752 3,280 4,562 7,842 
40,000 6,003 3,258 1,772 4,840 6,335 11,175 
50,000 8,885 5,050 2,752 6,340 8,824 15,164 
60,000 12,337 7,202 3,872 7,840 10,693 18,533 
65,000 15,278 8,348 4,466 8,590 11,565 20,155 
70,000 16,449 9,514 5,104 9,340 12,435 24,775 
80,000 21,269 12,006 6,516 10,840 14,178 25,018 
90,000 26,669 14,768 8,168 12,340 15,920 28,260 
95,000 29,519 16,224 9,114 13,090 16,792 29,882 
100,000 32,469 17,770 10,100 13,840 17,663 31,503 
125,000 47,894 26,620 15,550 17,590 22,019 39,609 
140,000 57,194 32,898 19,028 19,840 24,633 44,473 
190,000 88,944 59,038 32,448 27,340 33,345 60,685 
300,000 162,244 126,788 75,116 43,840 52,513 96,353 
390,000 221,194 184,288 123,976 57,340 68,195 125,535 
500,000 304,144 256,588 191,576 73,840 87,363 161,203 
1,000,000 679,044 608,288 513,176 148,840 174,478 323,327 
2,000,000 1,499,019 1,358,088 1,216,576 298,840 348,738 647,578 


*In calculating the tax payment it was assumed (1) that each 
individual proprietor or partner was married but had no children, 
(2) that each partner shared equally in the net profits of his firm, 
and (3) that no dividends were paid by the corporations. 

No deductions were made from the income of the individual pro- 
prietors and partners except the $2500 personal exemption and the 
earned income credit. In computing this credit, 20 per cent of the 
net income was assumed to have been earned, 





Perhaps the first conclusion to be derived from this 
table is the impossibility of corporate income taxa- 
tion, as now conceived, ever equalling the personal 
income tax paid on a competing business earning the 
same net income. The reason is simple. The tax 
paid by an individual proprietor differs from that paid 
by a partnership with two members, and the amount 
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paid by such an enterprise differs in turn from that 
paid by a partnership with four members. It follows 
that if the corporation tax is made equal to the per- 
sonal tax on an individual proprietor, this tax cannot 
equal that on a partnership, and conversely. 

The individual proprietor and the partnership had 
in 1936, an advantage in taxation over the corpora- 
tion within certain incomes. These incomes under 
the normal tax on corporations and under the normal 
plus the undistributed profits tax, are given in Table 2. 


TABLE 2 


The Advantage of the Individual Proprietor and the Partner- 
ship over the Corporation under the Revenue Act of 1936 


Advantage 
Normal Normal plus 
corporation undistributed 
income tax profits tax 


To incomes of 


Enterprise 


To incomes of 


Individual proprietor $ 28,000 $ 95,000 
Partnership: 
Two members 65,000 190,000 
Four members 140,000 390,C00 


Before the undistributed profits tax became effec- 
tive, individual proprietors and partners had an ad- 
vantage in taxation over corporations up to the net 
incomes given in the second column of Table 2. The 
undistributed profits tax, when added to the normal 
tax on corporations, or when avoided by the payment 
to stockholders of earnings needed in the business 
increased this advantage greatly. It is, of course, 
not possible to represent the added advantage con- 
ferred on individual proprietorships and partnerships 
by the payment of dividends from earnings needed in 
the business of a corporation, but it is possible to 
indicate the limit of any advantage arising from the 
addition of the undistributed profits tax. This is done 
in the third column. Thus, under the normal tax, the 
individual proprietor was at an advantage in taxation 
up to a net income of $28,000; but the undistributed 
profits tax increased this amount to a maximum of 
$95,000. If the corporation elected to pay out all or 
part of the earnings needed in the business for the 
purpose of avoiding the undistributed profits tax or 
lessening its amount, the individual proprietor would 
still have an advantage greater than before by the 
financial hardship imposed upon the corporation by 
the distribution. Only with respect to corporations 
that could pay out all their earnings without incurring 
any cost could it be said that the undistributed profits 
tax did not increase the advantage cited. 


Further Analyses 


The comparison cannot, however, be left at this 
stage. It must, for purposes of the quantitative ap- 
proach, be reduced to an individual and a partnership 
basis. We should know the number of individuals 
and partnerships placed at an advantage or a dis- 
advantage by the undistributed profits tax and the 
amount of income affected. The individual compari- 
son will be made first. 

The earnings of a corporation belong to the stock- 
holders. When these earnings are paid out in divi- 
dends, stockholders who make a personal income tax 
return report the amount of their dividends. The 
number of such stockholders, classified by net income, 
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and the amount of dividends that they reported are 
given in Table 3 for 1935. Undoubtedly the returns 
for 1936 have a similar distribution. 


TABLE 3 
Number of Individual Returns Reporting Income for 1935 
from Dividends on the Stock of Domestic Corporations, 
and Amount of Such Dividends, Classified by 
Net Income 


Dwidends on Stock of 
Domestic Corporations 





Number of Amount 

Net Income Returns Reported 
Under $5,000 .........Not available $420,543,000 
$5,000- $10,000 . 184,427 307,936,000 
10,000- 25,000 .. 93,657 462,011,000 
25,000- 50.000 ... 23,218 348,438,000 
50,000- 100,000 .. 7,553 266,837,000 
100,009- 150,000... 1,353 99,767,000 
150,000- 300,000 .. 879 125,988,000 
300,000- 500,000 .. 201 63,414,000 
500,000- 1,000,000 .. 108 63,908,000 
1,000,000 and over 41 75,884,000 
Total 311,437* $2,234,726,000 


* Exclusive of the large number of returns under $5,000. 


We already know from Table 1 that the individual 
proprietor of a business enterprise earning $28,000 or 
less had an advantage over a corporation paying a 
normal tax on earnings of the same amount. But 
the personal income tax does not distinguish between 
sources of income. Its application to the individual 
is personal. Individuals who are not engaged in busi- 
ness pay exactly the same tax as that paid by business 
proprietors. It follows that any holder of corporate 
stock with an income from dividends of $28,000 or 
less, including the corporation income tax, was at a 
tax disadvantage in comparison with individuals re- 
ceiving an equal income from earnings, rents, or other 
sources. He paid more through the corporation than 
he would have paid were its earnings his in the first 
instance. The division in Table 3 nearest $28,000 is 
at $25,000. We shall, accordingly, use that figure to 
develop conclusions as to the effect of the undistributed 
profits tax on equity in taxation among individuals. 

The aggregate of individuals reporting incomes of 
less than $25,000 was 278,084, plus an unknown but 
much larger number whose returns were made for in- 
comes below $5,000. These individuals received divi- 
dends of $1,190,490,000. Persons with incomes of 
$25,000 or more numbered 33,353. They received 
$1,044,236,000 in dividends. Summarizing, we find 
that 278,084 persons with incomes below $25,000, re- 
ceiving dividends of $1,190,490,000, were at a dis- 
advantage, and that 33,353 persons with incomes of 
$25,000 or more were at an advantage with respect 
to dividends of $1,044,236,000. Such was the situation 
under the normal tax, expressed quantitatively. 

The undistributed profits tax operated, as was 
shown in Table 2, to increase the amount of income 
at which the individual was at an advantage as com- 
pared with the corporation from $28,000 to a maximum 
of $95,000. Thus, holders of corporate stock, already 
at a disadvantage under the personal income tax on 
net incomes from dividends up to $28,000, found the 
income zone in which they were at a handicap in- 
creased to a maximum of $95,000. 

(Continued on page 250) 
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Back in Bible times the Levites gave tithes of 

one-tenth and from our present viewpoint in 
these days I would say that the Levites got off easy. 
Anyway, the Levites have always been fairly suc- 
cessful in bringing in the tithes. 

There was also mentioned in Bible times Caesar Au- 
gustus. Caesar Augustus was born about 1 B. C. 
and afterwards concerning him it was written, “And 
it came to pass in these days that there went out a 
decree of Caesar Augustus that all the world should 
be taxed.” At the time that seemed a trifle ambitious 
in Caesar Augustus but we certainly realize today 
that he made good and this plague of taxes has been 
passed down to us and will be always with us. It is 
not only with us while we live but follows us after 
death in the form of estate taxes. I am led to be- 
lieve that there will be taxes even in Heaven, and I 
know they are in the other place, because the common 
name of that place is only another name for taxes. 


After this decree of Caesar Augustus, people 
flocked from the different provinces to the cities to 
pay their tribute or taxes. It may be interesting to 
this audience to note that one of these taxpayers who 
came up from Galilee to pay his taxes in Bethlehem 
was a man named Joseph who brought with him his 
wife, Mary. He came late and found that all the 
rooms in the inns of the city were taken and so he 
had to find lodging in the manger of a stable. In 
that manger, in the course of their stay, a son was 
born to Mary and later in his life, but still in the 
reign of the Caesars, this son was one of the first to 
give his views on taxation existing at that time. 
When the Pharisees got together and took counsel 
how they might entangle him in his talk, they said 
to him, ‘“‘What thinkest thou? Is it lawful to give 
tribute unto Caesar or not?” And his answer was, 
“Show me the tribute money.” And they brought 
unto him a penny and he said, “Whose image and 
superscription ?” And they said unto him, “Caesar’s.” 
And he said to them, “Render unto Caesar the things 
that are Caesar’s.” So I would paraphrase that state- 
ment and say, “Render unto government the things 
that are government’s” which, being interpreted, 
means if you have a government you must support it. 


Ordinarily I dislike statistics but a “Far Eastern 
Affairs” pamphlet came across my desk recently and 
immediately challenged my attention. Listen to this: 


“The United States contains 6 per cent of the world’s area 
and 7 per cent of its population. It normally consumes 48 
ber cent of the world’s coffee, 53 per cent of its tin, 56 per 
cent of its rubber, 21 per cent of its sugar, 72 per cent of its 
silk, 36 per cent of its coal, 42 per cent of its pig iron, 47 
ber cent of its copper, and 69 per cent of its crude petroleum. 


uate 


: Based on an address delivered before the National Tax Asso- 
Clation at its Annual Meeting in Detroit, Mich. 


“™ Attorney and Counselor at Law, Pittsburgh, Pa. 


Tac subject of taxes is as old as civilization itself. 


Major Tax Problems of Industry’ 


By John J. Jackson +* 
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“The United States operates 60 per cent of the world’s 
telephone and telegraph facilities, owns 80 per cent of the 
motor cars in use, operates 33 per cent of the railroads. It 
produces 70 per cent of the oil, 60 per cent of the wheat and 
cotton, 50 per cent of the copper and pig iron, and 40 per 
cent of the lead and coal output of the globe. 

“The United States possesses almost $11,000,000,000 in gold, 
or nearly half of the world’s monetary metal. It has two- 
thirds of civilization’s banking resources. The purchasing 














power of the population is greater than that of the 500,000,000 
in Europe or the more than a billion people in Asia. 

“Most of us believe that a governmental and economic 
system under which the foregoing has come about or is per- 
mitted, and under which the American people have attained 
the highest standard of living the world has ever known, 
is good enough to preserve. We agree that changes are 
required from time to time to keep pace with the advance- 
ment of science and invention, but we believe that these 
changes can all be made within the framework of the existing 
structure and without impairing that structure.” 


There are some few people who want to destroy 
this system under which we have grown so great 
that we are the envy of the world but President 




























































































































































































































































































Roosevelt stated our position when he said: “We 
don’t want, and are not going to copy, other forms of 
government. Ours is good enough for us.” 

This is the basic belief of industry and, after all, 
like it or not, industry more than any one thing has 
provided the means or the opportunity of bringing 
about this more abundant life. 

I believe there is one fundamental of our govern- 
ment that has gone far beyond what its framers 
anticipated. The government of our country, when 
established, was in the people—a pure democracy. 
At that time a mere handful of people set up our 
government as their servant, as something that could 
render them a service; the creators of this govern- 
ment, in turn, making proportionate contributions or 
taxes to cover the cost of such service. But in the 
course of time this creature we established has ex- 
panded with such rapid strides and has grown so 
great that instead of taking the authority delegated 
to it by law, it now assumes authority to tell the peo- 
ple who created it what they should do. In other 
words, the creature has grown bigger than its creator. 

It is, perhaps, about time that “We, the People” 
once more told this creature, government, how we 
would like the government conducted rather than 
have the government tell us how our lives should 
be conducted. 

We are all agreed that the basic thing about taxa- 
tion is the contracting of the expenses. When once 
the government expenditure is made the resultant 
tax must be met. The money must be raised and 
perhaps it does not make so much difference as to 
the form of taxation, provided the tax is equitably 
distributed. Our first duty as citizens, then, is to do 
our part in keeping government expenditures down 
to a point consistent with modern demands—in other 
words, to prevent extravagant expenditures. 

















































































































































































































Are Taxes Too High and, If So, What Is 
Their Effect? 














An industrial taxpayer must derive its taxes from 
the manufacture and sale of its products. It cannot 
sell its products unless it makes a product just as 
good as its competitor and unless it can sell such 
product at the same or a better price than its com- 
petitor. Competition in the field of price limitations 
is a serious one. Tax requirements must constitute 
a part of the construction of that price. High and 
increasing taxes have done more to upset the equi- 
librium of our economic structure than any other 
single factor. In considering this problem we must 
realize that taxes on industry ultimately are paid by 
the consumer and accordingly we should not maintain 
a system which does not recognize this fact. If the 
consumer must pay the taxes in the final analysis, 
then he must have something with which to pay such 
taxes. He must have the opportunity to work and 
earn money with which to purchase goods. Indus- 
try is the great employer of labor. Capital is neces- 
sary both in old and new enterprises to provide such 
employment. Capital is entitled to a fair return and 
in order to secure a fair return there must be an 
inducement presented for investment possibilities. 
Destroy the flow of capital and you destroy labor. 
Destroy the earning capacity of labor and you are 
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eating into your taxing structure to such an extent 
that it will bring about ultimate failure. 

Let us examine into the question of some of the 
taxing statutes that have a tendency to produce a 
barrier in expanding this economic philosophy. You 
will pardon me if I use illustrations out of my experi- 
ence with the Westinghouse Company, because I 
know then whereof I speak. 

At the beginning of the depression the Westing- 
house Company had a surplus of approximately 
$95,000,000. As the depression progressed _ this 
surplus reached a low point of $35,000,000 of 
which approximately $16,000,000 represented paid- 
in-capital. Every effort was made to maintain an 
organization capable of obtaining and handling the 
business available. Economies were effected in wage 
reductions, salary reductions, and other overhead 
expenditures represented by nearly every item in the 
trial balance. When it came to the item of taxes, 
however, management was impotent in accomplish- 
ing anything in the way of reductions. Taxes in- 
creased in many cases while other items of expense 
decreased. Just when the sun brightened with the 
prospect of increased business and increased revenues, 
the Congress saw fit to enact the so-called “Undis- 
tributed Profits Tax.” Had our company not had 
available its surplus of $95,000,000 it would never 
have weathered the storm of the depression. We 
know that depressions go and come and we know that 
surpluses of industrial organizations aided in allevi- 
ating the terrible hardships encountered as a result 
of the last depression. We know that we have not 
seen the last recession in business and we know the 
difficulties of overcoming each recurrent recession, 
and yet with all this knowledge there is enacted a 
piece of tax legislation that undoubtedly directly 
tends to stop the preparation for the future. 


Perhaps the government feels that these depres- 
sions or recessions will in time show us how to get 
along without money. One of the best illustrations 
of this is the Old Georgia Cracker. He had an old 
worn out farm, buildings tumbling down, and hardly 
enough for a crow to exist on. A traveling man came 
driving by one day about noontime and, with true 
southern hospitality, the old Cracker invited him to 
break bread. They sat down to the frugal repast at a 
plain board table, being joined by a third man. The 
traveling man said, “Partner, how is it you are able 
to get along? I can’t understand for the life of me 
how you eke out an existence.” “Well,” said the 
Cracker, “I will tell you. You see that man at the 
other end of the table? That’s my hired man. He 
has worked for me two years and a half and I have 
not been able to pay him a cent. In another six 
months he will own the place. Then I will start 
working for him and in another three years I will 
get it back.” No money changed hands in that 
transaction. 


High Taxes Stop the Flow of Capital 


It has been demonstrated, also, that the tremen- 
dous expenditures of government have resulted in a 
tying-up of capital that would nominally be used in 
business ventures. 


(Continued on page 224) 
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ELDON P. KING, 
Special Deputy Commis- 


sioner, Bureau of Internal 
Revenue, discusses 


Income Tax Reciprocity 


With Canada 


HE income tax convention between the United 

States and Canada which became effective on 

August 13, 1937 seems to present the most cur- 
rent and active topic concerning the subject of tax 
reciprocity with Canada. It should be noted, how- 
ever, that there are other instances of reciprocity 
between the two countries. The instances referred 
to are the proposals of Congress to afford the resident 
alien a credit for foreign taxes under certain pre- 
scribed conditions of reciprocity (section 222(a) (3), 
Revenue Act of 1918), and to exempt from tax certain 
income of nonresident aliens or foreign corporations 
derived from the operation of ships documented under 
the laws of a foreign country which grants an equiv- 
alent exemption to citizens of the United States and 
to corporations organized in the United States (sec- 
tion 213(b) (8), Revenue Act of 1921). The same 
principles have been carried into subsequent legisla- 
tion. Canada has continued to meet the prescribed 
conditions but it is believed that the proposals re- 
ferred to and the Canadian action hold only minor 
interest for present purposes. 


The recent income tax convention between the two 
countries is an outgrowth of the new plan adopted 
by Congress in the Revenue Act of 1936 for taxing 
certain classes of nonresident aliens and foreign cor- 
porations. The general plan adopted, with respect 
to nonresident aliens (section 211(a)) and foreign 
corporations (section 231 (a)) not engaged in trade 
or business within the United States and not having 
an office or place of business therein, is to tax such 


* Based on an address delivered at the Annual Meeting of the 
National Tax Association held at Detroit, Mich, 


individuals and corporations only on their fixed or 
determinable annual or periodical gross income re- 
ceived from United States sources. The rate of tax- 
ation imposed by that act is 10% in the case of such 
individuals and 15% in the case of such foreign cor- 
porations except as to dividends where rate is 10%. 
An exception to the general plan is made under which 
the 10% rate may be reduced to 5% by means of a 
tax convention with a contiguous country. Pursu- 
ant to the latter provision a convention has been con- 
cluded with Canada under which the United States 
rate of 10% has been reduced to 5%. In connection 
with the general plan of taxation referred to, as well 
as the convention plan of taxation, it should be noted 
that the taxes imposed on the fixed or determinable 
items of income enumerated in sections 211 (a) and 
231(a) are subject to the withholding provisions of 
sections 143 and 144 of the Revenue Act of 1936. 


With respect to its operation in Canada, the bene- 
fits of the convention are confined to Canadian resi- 
dents (except United States citizens resident in 
Canada) and corporations organized under the laws of 
Canada. If all the recipients of income from United 
States sources with Canadian addresses had been in 
fact Canadian residents, or corporations organized 
under the laws of Canada, the administrative problem 
would have been relatively simple. It was known, 
however, that substantial amounts of income would 
merely pass through conduits in Canada to actual 
owners outside of Canada. For example, a dividend 
on stock in a United States corporation might pass 
to a New York broker (the owner of record as to 
the corporation) then to a Canadian broker (the 
owner of record as to the New York broker) and 
from the Canadian broker to his several customers, 
one of whom might be a resident in Canada, another 
a resident in England, and another a resident in the 
United States. The same Canadian broker might 
also receive interest on bonds of a United States cor- 
poration which he would pay over to a corporation 
organized under the laws of Canada. Under the pro- 
visions of the convention the resident in England and 
the resident in the United States would not be en- 
titled to the benefits of the convention. Likewise, 
the corporation would not be entitled to a reduced 
rate since, as to corporations, the benefits of the con- 
vention are extended to dividends only. 


pee was sought which, in addition to ade- 
quately protecting the revenue, would place a mini- 
mum burden on withholding agents, commercial 
practices and the tax administrative branches of the 
two Governments. This was, in general, accom- 
plished as follows: 


The United States regulations promulgated under 
the convention provide that a United States with- 
holding agent, as the payor of income to a Canadian 
addressee, is required to look only to the Canadian 
address. That is, for the purpose of withholding, 
every individual addressee in Canada (including a 
nonresident alien individual, fiduciary or partnership) 
shall be considered by United States withholding 
agents as a resident of Canada and every corporation 
whose address is in Canada shall be considered as 
a corporation organized under the laws of Canada. 
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At this point the assumption is made that the Cana- 
dian payee is the actual owner of the property from 
which the income is derived and consequently liable 
to the tax on the income. The task of United States 
withholding agents is thus greatly simplified since 
they are required to look only to the addresses of 
their payees. 


NDER the regulations issued by the Canadian Gov- 
ernment support is given to the enforcement of 
this plan in substantially the following manner. 


A Canadian addressee receiving income from 
sources within the United States is required, whether 
taxable or not, to answer the following questions on 
the income tax return :— 

“Did you receive an income from sources within the United 


States for or on account of 
(a) Yourself 


(Yes or No) 
(b) Any other person resident in Canada.. 


(Yes or No) 


(Yes or No).” 
If on filing the appropriate return the questions 
above are not answered a penalty is imposed and the 
one in default may in due course be prosecuted for 
failure to file information required by law. 
If (a) is answered “Yes,” 
need be substituted. 


If (b) is answered “Yes,” the Canadian addressee 
as nominee or agent for a Canadian resident must file 
an additional form with the Canadian Government 
appropriate to tracing the income to the eventual 
owner. 


If (c) is answered “Yes,” the Canadian addressee 
as nominee or agent for distribution to or for account 
of a nonresident of Canada, must deduct an additional 
5% or 10% as the case may be and remit the sum 
deducted to the Collector of Internal Revenue at 
Baltimore, Maryland. He must in addition file with 
the Canadian Government an appropriate form certi- 
fying that the additional tax has been deducted and 
has been or will be remitted to the United States 
Treasury. 


Upon receipt by the United States authorities of 
the various domestic information returns, duplicates 
of those involving Canadian addressees are sent to the 
Canadian authorities. These are sent in the ordi- 
nary course of business and without request being 
made by the Canadian Government. The submission 
of this information to the Canadian authorities affords 
an appropriate check for those authorities on the 
answers set forth in the Canadian forms. 


(c) Any other person not resident in Canada 


no further information 


The procedure agreed upon avoided many difficul- 
ties as affecting both the taxpayers and the adminis- 
trative branches of the two Governments. Without 
the co-operation referred to proper enforcement of the 
United States laws would probably have required that 
United States withholding agents withhold tax at 
10% in the first instance on all dividends paid to 
Canadian addressees. This would have postponed the 
effective date of the convention for a considerable 
period since refunds of the excess amounts withheld 
could not have been made in many instances to those 
duly entitled to benefits under the convention until 
some time after the tax had been withheld. The bur 
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den on the Canadian taxpayer incident to the filin 
of claims for refund in another country and the sub- 
mission of proof necessary to establish bona fide 
Canadian residence would have been substantial, as 
would the burden on the United States Tax Bureay 


incident to the examination and handling of these 
claims. 


If, in the procedure established, designed to mini- 
mize administrative problems, error is made, the tax- 
payer concerned still has adequate recourse through 
the filing of a claim for refund. However, the with- 
holding agents are not, in any important sense, bur- 
dened with these claims, which are handled directly 
with the United States Government. 


The solution reached well illustrates the possibili- 
ties of international co-operation in the field of tax- 
ation. Moreover, it tends to remove the basis for 
the observation sometimes made, that the interna- 
tional taxpayer who deals with two Governments has 
his difficulties increased not twice but many times. 


The fact that the administrative practices under 
the convention may be regarded as somewhat un- 
usual, suggests the desirability of attempting to give 
them a further setting through at least some brief 
reference to the development of international tax 
conventions generally. 


The problems incident to the international taxpayer 
adjusting his taxes with more than one Government 
and the problems of the Governments in adjusting 
their taxes with the international taxpayer have led 
to the adoption of tax conventions on a rather large 
scale. Large national debts with accompanying high 
tax rates and the many instances of failure to give 
relief from international double taxation have served 
to accentuate the problems. Illustrative instances 
of double taxation are those where countries employ 
different methods in fixing the situs of the property 
and source of income for taxation purposes; where 
the countries employ different methods in determin- 
ing the taxable status of the taxpayer, such as where 
one country employs the citizenship test and another 
the residence test with the result that the taxpayer 
may be doubly taxed through meeting both tests ; and 
where a business enterprise of one country maintain- 
ing a permanent establishment in the other finds that 
due to different rules of income allocation employed 
by the two countries it is being taxed on more than 
100% of its total income. The solution of such prob- 
lems through tax conventions has not only been of 
aid to the taxpayers and to the Governments con- 
cerned but has stimulated the flow of trade and 
commerce. 


RIOR to 1923 there were few tax conventions but 

since that year and particularly during the past 
decade they have come into use on a large scale. 
Counting the conventions of the restricted type, 
usually involving some single phase of taxation, such 
as shipping profits, or, as in the case of the Canadian 
convention, dealing merely with a tax rate, the num- 
ber now exceeds 140. Of this number, about 45 are of 
the broader type, many involving the solution of a 
substantial number of issues. 


In the process. of affording equitable treatment to 
the international taxpayer, including, in particular, 
(Continued on page 249) 
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The Federal “General Welfare” Bills 


OR a “General Welfare Fund” devised to pay 

old-age pensions to American citizens at 60 and 

above, a tax is proposed “of 2 per centum of all 
gross income accruing to any person or received within 
the United States” (Sec. 3-a). The Bill (Sec. 2-a) 
makes the following definition of “Gross Income”: 
It means “the total gross revenue directly or indirectly 
received or credited to any person in any calendar 
month less only such items as actually have been 
expended by him within a period of six months, for 
wages or commissions to employees . , for taxes, 
for which a receipt is obtained from a tax collector, 
for license fees and/or for legitimate interest 
on an obligation which he owed.” 

x ok x 


Without going into any detail of the legal definition 
of the taxable “gross income” I would like to stress 
that the definition of “gross income” and of “net in- 
come” belongs to the most controversial and difficult 
legal problems in tax matters. Suffice to refer to the 
minute enumerations in the Federal Income Tax Law 
and to the hotly discussed definitions about “gross” 
and “net” income in the literature on finance in many 
countries. 


As the definition is presented in the bill it simply 
cannot be accepted: it is too vague or simply unbear- 
able in practical application. The fundamental prin- 
ciple must be solved, namely, whether it is conceived 


—_—. 


* Professor, Northwestern University, Evanston, Illinois 


A Criticism of the Taxing 
Provisions of H.R. 11 and 2 


By 
PAUL HAENSEL* 


as a personal tax or as a tax at the source. Asa tax 
at the source, with a uniform 2 per cent rate, the 
collection may be greatly simplified and different rules 
of collection may be prescribed for different sources 
of income, for instance, for partnerships, as separate 
entities, for a retailer’s trade, for wages and salaries, 
for banking business, for farmers, for rentals, etc. 
The bill seems to lean towards a purely personal tax 
making payment extremely complicated for any tax- 
payer having more than $100 a month income (filing 
monthly sworn returns!!! Sec. 3 subsection (c), and 
even a special registration at the post office!) 


Gross Income Tax 


There is no need for me to explain fundamental 
principles of taxation as they may be applied even 
to the rather nebulous “gross income tax” and technical 
approaches which we know from theory and practice 
of taxation. The promoters of the bill should have 
consulted the law on the gross income tax as it is 
functioning in Indiana.t. The definition of the term 
“gross income” occupies there several pages and dif- 
ferent kinds of gross income (quite correctly) are 
treated differently and separately. 


Without trying to formulate a “model” form of a 
“gross income tax” I should like to show its fallacies, 
pitfalls and iniquities, not concealing some of its ad- 
vantages and even considerable merits (in a modified 
form, however.) 


Theoretically, the gross income tax is simply a tax 
on receipts, although its promoters will probably be 
inclined to deny it (cf. Sec. 2 sub. “b”—the last two 
lines). Why receipts of all and every kind should 
constitute the proper basis for taxation, remains a 
mystery. The science of public finance has long ago 
pointed out that receipts of money and money trans- 
actions may be taxed. As early as 1860 the well- 
known German scholar, Lorenz von Stein, called them 
Verkehrssteuern or circulation taxes and was inclined 
to think that they were simply some kind of an “in- 
direct income tax.” (Later he repudiated this idea 
entirely.) Another great scholar, Adolf Wagner, 
recommended them as small “traps” on all business 
and economic life which is not fully embraced by the 
fiscal machinery.? This is achieved by various kinds 

1See the official publication: The Department of Treasury of 
Indiana, The Gross Income Tax Act as amended by Ch. 117, Acts 


of 1937; 1937 Regulations, issued July 1, 1937 and 1938 supplement 
to Regulations, April 1, 1938. 

2For details see my article on ‘‘The California Syncrotax’’ in 
The Tax Magazine, April 1935, p. 208. This syncrotax is simply a 
variety of a transaction tax (H. R. 2, 1939) and has some common 
features with the ‘‘gross income tax.’’ 
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of stamp taxes, registration taxes, taxes on checks 
and written receipts, on transactions with securities, 
on bills, ete—a source which long ago should have 
been much more fully used for revenue purposes in 
America and which could have yielded hundreds of 
millions additional revenue without adversely affect- 
ing the economic life.* 


But it is inconceivable to tax uniformly at the same 
2 per cent rate receipts which consist of sales (some- 
times at a loss) of farm products, or of gasoline, or 
of inheritances, or of dividends of a millionaire, etc. 
[It is contrary to common sense. 


The whole project proposing the gross income tax 
tries to impress the idea that only “income” is taxed, 
which in the mind of the man in the street is some- 
thing of a king among taxes and does not affect him 
in a serious way. In reality, to a very great extent 
it is simply a sales tax (or, if we use a more euphemistic 
term, a turnover tax) on retail and wholesale busi- 
ness. In Indiana, of the total amount of reported 
receipts which underwent the “gross income tax” of 
3,673 million dollars, the share of trade and business 
receipts (practically the amount of sales in retail and 
wholesale trade) amounted to 2,643 million dollars * 
(of which wholesale trade, 1,284 million dollars), or 
is responsible for 72 per cent of the total receipts. 


Sales Tax 


Unfortunately, the idea of a sales tax is greatly 
discredited in the United States because, as a rule, 
the States have introduced the most unsatisfactory 
form of it (a retailer’s sales tax) and permitted the 
really absurd practice of adding it to the individual 
sales at retail to each customer. The latter practice 
has usually nothing to do with the actual incidence 
of the tax. If, for instance, a 5 and 10 cent store sells 
all its goods to customers at 10 cents and below, 
nothing is charged in practice for such sales, whereas 
the store has to pay (in Illinois) a full 3 per cent tax 
on the total amount of sales (turnover) ; on the other 
hand, on certain articles (sometimes on the most com- 
mon and sometimes on the most luxurious ones) the 
retailer has to bear a loss even when he adds the 
customary 3 per cent, and he must charge higher 
prices for other articles to compensate such losses. 
The sales tax is like any other overhead charge which 
must be spread over all articles sold. 

Being a kind of overhead charge easily computed in 
prices, a sales tax, in the long run, tends to be shifted 
on to the consumers, since all competitors have to take in- 
to consideration the additional cost of the tax. Asa tax 
on the profits of the trader himself (without the as- 
sumption of an ultimate shifting) it would be an 
absurd tax, indeed! 





‘See the proposals to this effect in my publication: ‘American 
Federal, State and Local Tax Problems,”’ 1934, p. 19 (reprinted 
from The Tax Magazine, November 1934, p. 634.) 


‘The sum is even greater since only part of the year for business 
receipts is included. Gross receipts from salaries and wages 
amounted to 695 million dollars, from the sale of property 71 mil- 
lion, interest, rents and royalties 215 million and other receipts 
of gross income 49 million. Total collection was $22,958,638 paid 
by 472,588 taxpayers at $7.09 per capita. See ‘Statistical Analysis 
of Indiana Gross Income Tax Revenues, Jan. 1-Dec. 31, 1937’’ and 
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Many a time writers on finance matters have attacked 
the sales tax as a tax discriminating against the poor, 
as putting an undue burden on consumers in the 
process of inevitable shifting, and as the greatest evil 
of public finance. They usually overlook, however, 
that a rich and well-to-do person usually spends 
more and, consequently, pays a higher amount of a 
sales tax. When the tax is shifted it amounts to a 
tax on people’s expenses and is more equal than many 
other common taxes, like the excise taxes or the poll 
tax. A tax on expenses, i. e., on the total siibiens of 
a man’s expenditure, was at one time considered as 
an ideal tax.° Of course, in per cent of his income a 
poor man pays, in this case, more than a rich, but we 
assume that the well-to-do and rich already pay their 
full share in a form of a progressive net income tax. 
A general sales tax is easily collected and may yield 
tremendous revenue without being felt by the popula- 
tion to be particularly burdensome. If we would 
have organized our sales tax as a pyramided tax 
(taxing all stages when the articles are passing from 
producer to processor, then to wholesaler, middle- 
man and retailer and customer, charging at each stage, 
say 4 per cent, instead of foolishly charging only the 
retailer at abnormally high 3 per cent rate) we would 
have received enormous revenue without provoking 
any serious opposition and making evasion much less 
likely and possible. This is exactly the way that the 

sales tax is organized in Germany, as a pyramided 
turnover tax.® It taxes wholesale turnover at one-half 
of one per cent and retail trade at 2 per cent from 
turnover, and services of artists, writers, private 
scientists and brokers if their “turnover” is over 6000 
Reichsmarks a year. The rate is 2% per cent for 
retail trade enterprises with a yearly otumeee of over 
1,000,000 Reichsmarks. Nobody is permitted to add 
the sales tax to his bill as a separate item,—a very 
proper and just enactment, since such addition is 
usually a misleading device. Exception to this rule 
applies only to cases of remunerations regulated by 
the government, for instance, with reference to fees 
of notaries public, patent attorneys, druggists, etc., 
who may state the tax as a separate item. 

If the “gross income tax” of H. R. 11 would have 
been shaped as the German turnover tax there could be 
very little objection to it. Even the Indiana “gross in- 
come tax” is much better than the transactions tax in 
H. R. 2 although both—rather hypocritically—include 
wages and salaries in the total taxable “gross income,” 
a feature not known, of course, in the German pattern. 
For wages and salaries “gross” income is identical with 
the “net” income, and I hope that the time will come 
when we will also shape our federal income tax law in 
such a way as to tax wage and salary earners by means 
of simple deductions by the employer instead of com- 


“The Indiana Gross Income Tax Passes in Review, 
dianapolis, 1938. 


5See by publication ‘‘American Federal, State and Local Tax 
Problems,’’ 1934, p. 6 (reprinted from The Tax Magazine, Octobe! 
i934, p. 524). 

® See my description of this tax in The Tax Magazine, Dec. 1°35. 
p. 709. This Umsatzsteuer Law of July 5, 1934 is promulgated in 
the Reichsgesetzblatt, 1934 I. S. 512 and in Hoche W., Die Gesei:ge- 


bung des Kabinetts Hitler, Sammlung Vahlen, Vol. 10, p. 250 with 
Regulations, p. 260. 


1933-39."’ In- 

















pelli 
was 
is ni 
incc 
or O 
the 

“gre 
incl 
and 
inc¢ 
“on 
Ho 
cur 
cen 
a} 
tre: 


] 
to | 
Its 
adi 
to 
sin 
in¢ 
or 
W 
pa 
av 
pe 


Pp) 





1939 


cked 
00r, 

the 

evil 
ever, 
ends 
of a 
to a 
lany 
poll 
nt of 
das 
me a 
t we 
their 
tax. 
vield 
yula- 
ould 

tax 
from 
ldle- 
tage, 
- the 
ould 
king 
less 
t the 
ided 
half 
from 
vate 
6000 
for 
over 
add 
very 
n is 
rule 
fees 
erc., 


have 
ld be 
S$ in- 
LX in 
‘lude 
me,” 
tern. 
with 
“ome 
Ww in 
jeans 
com- 


In- 


Tax 
‘tobel 


April, 1939 


pelling all of them to file and swear returns. 7 To include 
wages and salaries in the scope of a “gross income tax” 
is not absolutely necessary, unless it is a part of a “net” 
income tax system, but the inclusion of inheritances 
or of commercial operations of banks (as I understand 
the provision of the H.R. 11 Bill; in Indiana only the 
“gross earnings” of banks and similar institutions are 
included in the assessable “ gross incomes” and bequests 
and receipts by heirs are exempt), makes the “gross 
income tax” of the H. R. 11 Bill an all including 
“omnibus” tax measure with no proper discrimination. 
How absurd to tax all inheritance and the sale of se- 
curities (both are “receipts”) with the same 2 per 
cent rate! The all-way-round exclusion of a $100 
a month tax-free minimum complicates the tax 
tremendously. 


Legally the Indiana Gross Income Tax was held 
to be an “excise tax upon the receipt of gross income.” * 
Its “sales tax” feature is stubbornly denied by its 
administrators. But unless we hypocritically cling 
to the euphemistic “income” tax expression we should 
simply dissect the provisions covered by the gross 
income tax into a series of special taxes and add some 
ordinary excise taxes on commodities in general use.® 
We will naturally include, as its chief component 
part, the federal turnover tax which seems to be un- 
avoidable under the present conditions! At % of 1 
per cent (wholesale) and at 1 per cent (retail) a 
pyramided turnover tax may yield, as a federal tax, 
approximately $20 per capita a year. Of course, the 
tax must embrace all kinds of trade, including food, 
since it is intended to be a “mass” tax and by no kind 
of reasonable direct tax can the masses be reached to 
pay their share to the cost of social improvement. 
In general, any sales (turnover) tax should be col- 
lected uniformly by the Federal Government only. 


Advantages and Disadvantages of the Taxing Plan 


Each tax has its advantages and disadvantages and 
cannot be judged irrespective of the total tax system 
of a country. Generally speaking, a tax is good or 
bad mostly from the standpoint of the use which is 
made of the proceeds from it. A very good progressive 
net income tax is a lamentable measure if the pro- 
ceeds of it are to be applied to increased armaments 
or to wasteful expenditure of the government: it would 
be a ruinous tax for the community. On the other 
hand, some indirect taxes heavily burdening the poor 
or the less well-to-do, may be recommended if the 
proceeds are applied for social security, medical help 
and other. measures which greatly improve the lot of 
the masses: why should not the “masses” pay to the 
government an appropriate share of taxes destined 
for social betterment? 


The United States is the happiest country in the 
world—paying 67 per cent of its national income to 


7This long overdue reform simplifying collection of the federal 
“net’’ income tax from millions of wage and salary earners could 
also be patterned after the German Income Tax Law (see my article 
in the December 1935 issue of The Tax Magazine, p. 707 and par. 
38-42 and Anlage 2 of the German Income Tax Law of February 6, 
1938 (Reichsgesetzblatt, I. S. 121). Cf. The English translation of 
an earlier edition of this tax law in German Income Tax Laws, 
edited by the Treasury Department, Washington, D. C., 1938, p. 30. 


8 ‘*The Gross Income Tax Act,’’ 1937, p. 42. 
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wage and salary earners, and on the average “em- 
ployees engaged full-time were enjoying greater real 
income in 1936 and 1937 than in 1929.”?° How, un- 
der such conditions, can we avoid the fact that a very 
substantial tax burden will not be laid upon those 
same “masses” is incomprehensible, provided we ap- 
ply such collected sums for their benefit and for im- 
proving their well-being and security. 

In this respect, in principle, the gross income tax 
idea (H. R. 11) and the transactions tax (H. R. 
2) should not be discarded entirely, but a more 
coordinated system of taxation should be offered al- 
though their great advantage of a good slogan must 
suffer. On the other hand, the “Soak the Rich” prin- 
ciple should be discarded once and for all since it 
simply increases insecurity of investment and keeps 
unemployment at the present high level. A general 
turnover tax (in substance, sales tax on wholesale, 
intermediate and retail trade and gainful professions) 
at a moderate rate is an appropriate measure for 
paying the cost of all round old-age pensions. Its 
alleged dangers as a tax which might foster “vertical 
monopolies,” '' is greatly exaggerated and it may be 
drafted in such a way as to contain preventive measures 
as is done in the German turnover tax, by means of 
cumulative rates for combined undertakings and in- 
creased rates for large-scale establishments. 


Effects of the “Turnover Tax” 


The dislocation of national economy through the 
operations of the turnover tax (if we will limit it to 
about $2,500,000,000 per year) and through some 
artificial increase of prices will not be great. Those 
affected by the new tax will be compelled to reduce 
their consumption whereas those who will receive the 
benefits of pensions will somewhat increase theirs. 
Considering that the number of the payers will be 
much greater than the number of receivers (pen- 
sioners) the tax burden will be felt very slightly and 
the increase of consumption by the pensioners (who 
existed and lived somehow before) will be compara- 
tively small in the total sales of the nation. There 
is no need to compel spending since all pensioners will 
be below the income tax bracket and will naturally 
spend their own new (additional) income. No miracle 
is likely to arise from that: there will be only a slight 
redistribution of national income, namely, from a large 
crowd of producers to a comparatively small group of 
pensioners in the amount of some $2,500,000,000 a year. 


Of course, it is absurd and foolish to propose any 
tax measure or a system of tax measures without 
stating more or less definitely the amount which we 
want to raise by such means: as soon as we decide 
about the amount to be raised from all and each tax 
source, we may accordingly devise the tax rates. 

(Continued on page 252) 


® See the Model Tax Plan in my publication: ‘‘American Federal, 
State and Local Tax Problems’’ 1934, p. 9 (reprinted from The 
Tax Magazine, October 1934, p. 545), and in Tax Systems of the 
World, Commerce Clearing House, Inc., Chicago, 7th ed., 1938. 


10 U, S. Department of Commerce, Income in the United States 
1929-37, November 1938, p. 22 and 35. 


Cf. Social Security Hearings before the Committee on Ways 
and Means, February 6, 1939, p. 237 (Hon. J. Voorhis). 


















































































































































































































































DISTINCTION may be made between general 
A taxes and special or exclusive taxes in the tax 
structure of Maryland. By general taxes are meant 
imposition, measured by a common attribute such as 
property or income applicable to everyone, subject 
only to specific exemption. By special or exclusive 
taxes are meant taxes restricted to certain occupa- 
tions, activities or forms of business enterprise; such 
as franchise, license, privilege, occupational or inspec- 
tion taxes. The general property tax applies to mer- 
chants and corporations as members of a larger 
group; the trader’s license tax and corporation fran- 
chise tax apply to merchants and corporations as a 
special occupation and form of business organization. 
Insofar as merchants and corporations are subject to 
general taxes they are entitled to the protection of the 
equality rule. In other words, there must be no dis- 
crimination as compared with other taxpayers, amen- 
able to the same general laws. The equality rule does 
not preclude the imposition of special license taxes. 
Whatever may be the justification for the special tax, 
its payment is a condition for the State’s permission 
or license. The Southern States, including Maryland, 
have made license taxes an important part of their 
revenue structure as well as for regulative purposes. 


Separated from the whole tax structure, license taxes 
cannot be completely understood any more than 
the functions of a part of the body can be understood 
without showing its relation to the whole body. It is 
desirable to pass the whole tax structure in review, 
so the complementary functions of license taxes may 
be seen. Professor Plehn has stated in this connec- 
tion that: 

In as much as these taxes, when extensively used, are 
carefully fitted into and adjusted to the other existing taxes 
in the general system of each State, there are a number of 
gaps which cannot be accounted for without reference to the 
other taxes. For example, Louisiana places a license tax 


on banks and Tennessee does not, but Tennessee taxes banks 
in other ways which Louisiana does not.’ 


* Department of Economics, University of Kansas City; Director 
of The Evening College. 


1C. C. Plehn, Wealth, Debt and Taxation, p. 636, Census, 1907. 
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_The tax structure of Maryland shows the adapta- 
bility of license taxes to the needs of the State. 
License taxes have been used to supply the need for 
new revenue as the State has extended her functions, 
to provide regulation and to readjust economic rela- 
tionships calculated to be in the public interest. 


New revenue has often required new tax subjects, 
since the State has a particular antipathy toward dis- 
turbing “general tax” rates. Changes in both the 
subjects and methods have come gradually except 
where the State finds it can directly apportion its addi- 
tional expense to those whose activities necessitate 
it; or where taxation is used for regulation; or where 
a special benefit, real or constructive, may be applied 
as the justification for the tax. Although a tax struc- 
ture is not custom built and its form is primarily the 
result of historical evolution, yet a system is con- 
structed within which each has a part and function, 
and each tax should have a proper part in a coherent 
and logical tax system. 


One model cannot meet all needs. A model tax 
system can only suggest justifiable directions and 
forms that may be molded to the special State re- 
quirements. A major difficulty in the formation of a 
tax system is that property and business may be car- 
ried on in a State and yet the owner may not be 
subject to its tax jurisdiction. The National Tax 
Association attempted to meet these difficulties by 
setting up a model system of taxation for all States 
which would give each State “its proper tax subjects 
and eliminate double taxation.” It recommended 
three major types of State taxes: (1) a personal 
income tax upon every person, having some taxable 
ability; (2) a tax upon all tangible property levied 
exclusively at its situs; (3) a business tax levied upon 
net income derived from business carried on within 
the State levying the tax. In 1927 it recommended 
death duties; special taxes relating to financial insti 
tutions, public utilities and extractive industries ; and also 
that such special taxes as might be needed should be 
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levied on the primary industries of a State.2. Maryland 
tax authorities have been little influenced by these 
recommendations. 


Although flat income taxes were used by the State 
of Maryland both during the Revolutionary War and in 
1841, they were of short duration. There have been 
many subsequent attempts to pass a State income 
tax law, and its unsuccessfulness has been primarily 
due to the opposition of Baltimore City, which has 
claimed that it would place an unequal burden upon 
the city as compared with the rest of the State. This 
was unfortunate since an income tax applies the “abil- 
ity to pay” principle of taxation better than any other 
tax. A flat income tax of one-half of one per cent on 
both individuals and corporations to provide addi- 
tional relief revenue was passed in 1937. This tax as 
originally levied is applicable only during the calendar 
years 1937 and 1938. Many legal authorities claim 
that any State income tax is unconstitutional; how- 
ever, there is general agreement that a graduated 
income tax does not meet the present constitutional 
requirement of uniformity within each class. It was 
for this reason that the 1937 tax was not graduated, 
although a flat tax cannot recognize the relative abili- 
ties of the taxpayers. A constitutional amendment 
that would have permitted a classified, graduated and 
progressive income tax was defeated at an election 
November 8, 1938. Hada graduated income tax been 
specifically permitted, Maryland would have been 
able to revamp her tax structure and definitely recog- 
nize the “ability to pay” principle. The State is not 
absolutely prohibited from using an income tax, but 
depends upon whether an income tax is considered 
to be a property or some form of excise tax. If it is 
an excise tax, the only fundamental restriction is that 
the tax must not violate the Fourteenth Amendment 
of the Federal Constitution, affording everyone equal 
protection of the laws; but if a property tax, the 
uniformity provision of the state constitution must be 
taken into consideration. The State Courts are 
divided on the subject and the U. S. Supreme Court 
has indicated in recent decisions that an income tax 
is not a property tax. 


The constitution of the State of Maryland has 
severely restricted the ability of the State to levy 
property taxes. Until 1914, the Fifteenth Article of 
the Declaration of Rights declared: 


that every person in the State, or person holding property 
therein, ought to contribute his proportion of public taxes for 
the support of the government, according to his actual worth 
in real or personal property; yet fines, duties or taxes may 
properly and justly be imposed or laid, with a political view 
for the good government and benefit of the community. 


Separate classification of land and other property 
was permitted by an amendment stating that: 


all taxes on land shall be uniform within the taxing district, 
and uniform within the class or sub-class of improvements 
on land and personal property which the respective taxing 
power may have directed to be subject to the levy. 


Although lower rates than that on land had been 
levied on intangible property prior to 1914, there was 
some doubt as to its legality. The expediency of 


_ 


?The justification for these three taxes was: 1. Every person 
having some taxability should pay some sort of a direct personal 
tax. 2. Tangible property should pay for protection in the juris- 
diction where it is located. 3. Business carried on for profit in 
any locality should be taxed for the benefits it receives. 
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taxes has been unduly at the mercy of the judiciary 
in Maryland and “judges are proverbially bad econo- 
mists.” License taxes, franchise taxes, mortgage 
taxes, bonus taxes, and taxes on gross receipts have 
always been sanctioned by the provision that fines 
and licenses may be levied. Legal fiction has made 
a distinction between direct property taxes and taxes 
for a privilege measured by property. Direct prop- 
erty taxes are imposed on real or personal property in 
accordance with its actual worth. 

The tax structure of Maryland includes: (1) fees; 
(2) death taxes; (3) consumptive taxes; (4) prop- 
erty taxes; (5) income taxes; (6) license taxes. The 
occasion for the contributions are: (1) When special 
services are rendered to individuals or corporations; 
(2) when property is inherited; (3) upon the sale of 
special commodities ; (4) upon the ownership of prop- 
erty; (5) upon the receipt of net income by individ- 
uals or corporations by Maryland residents or those 
obtaining an income in Maryland; (6) when special 
rights or privileges are granted by the State. These 
various taxes will now be examined as to the part 
of each in Maryland’s revenue system. 


Fees 


Absolute and universal distinctions cannot be 
drawn between fees and license taxes, since they 
shade into one another. They are both compulsory 
contributions required by the State. The group of 
fees considered here are only incidentally connected 
with the permission or privilege granted by the State, 
and they are levied to pay administrative or clerical 
costs, or as a service charge. An exact identification 
and consequent discussion of fees vs. taxes would be 
extraneous to the purpose and beyond the proportions 
of this study. Liberty is taken to consider briefly a 
special group of fees; and those that are a part of the 
requirements made by the State, for her permission to 
exercise a right, are considered under license taxes. 

The State of Maryland still attempts to make some 
of her offices self-supporting, as the Clerk of the 
Court, Sheriff and Registrar of Wills; in addition 
many government departments, as the Insurance 
Department, receive a sizable revenue from fees. 
Many minor State and local officers are entirely or 
partially compensated from these special charges. 
All of these officers are not compensated by fees paid 
by individuals, but the State pays them by fees for 
special services. 

Fees are required to pay the cost of clerical func- 
tions rendered by the State officers that directly 
benefit certain individuals, upon whom a charge is 
made, as to register a deed. It is in the public interest 
that the State perform these services, yet the direct 
benefit is limited to the individual for whom the State 
performs the service. Other clerical fees are levied 
incidental to the exercise of a definite government 
function in the general public interest, as the issuance 
of a license, and the fee may be considered to be a 
part of the license charge. Any distinction between 
clerical fees and other license charges may be con- 
sidered unworthy, yet it may be held that the clerical 
fee is not a part of the license requirement, but is a 
result. Examination fees are also required by the 
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State of Maryland. The various State departments, 
as the State Banking and Insurance Departments that 
have the responsibility of checking the conditions of 
financial institutions, are permitted to charge exam- 
ination fees for this special work. In addition regular 
fees are charged by the sheriff for administrative 
work attached to his office. 

When the State of Maryland finds it in the public 
interest to provide services and facilities that parallel 
those offered by private individuals, fees may be 
charged if they do not subvert the necessity that 
required these services and facilities to be offered. 
The fee may even yield a profit or the service may be 
offered gratis. Maryland does not operate any facili- 
ties for a profit; however, she does not offer the 
facilities of all the State supported institutions free. 
Of this nature are the fees required of students at 
the University of Maryland and the State hospitals. 
The charge may be considered from one point of 
view as a license charge for the right to use the 
State’s facilities. The facilities are not offered exclu- 
sively by the State and the State cannot be said to 
charge for the right to receive an education or medical 
treatment. Rather these fees are in the nature of a 
charge at less than cost for necessary facilities. 

Maximum compensation for the major fee officers 
is fixed and the excess fees provide the State with an 
important source of revenue. The principal fee offi- 
ces are made more than self-supporting and other 
necessary clerical or quasi-governmental officers, such 
as the Notary Public, are provided without any cost 
to the State. “The State has required a fee for allocable 
clerical work, even when it was concomitant with its reg- 
ulatory work. These fees persist under the old concep- 
tion of a tax-less State and charges are required when 
they will not be subversive of the public interest. 
Fees can be especially justified where the services are 
irregular and numerous officers are desirable as 
Notaries of Public. 

To obtain additional relief revenue in 1937, a tax 
was placed upon every instrument of writing as, 
mechanics’ liens, deeds, mortgages, bills of sale 
et cetera, recorded or offered for record with the 
Clerks of the Circuit Courts and the Superior Court 
of Baltimore City. This tax was fixed at $.10 per $100 
and is applicable from June 1, 1937 to September 30, 
1939, and indicates that the occasion for a fee is often 
broadened into a tax. 


Death Taxes 


The State of Maryland uses the transfer of prop- 
erty upon death as the occasion to levy both in- 
heritance and estate taxes. The inheritance tax 
varies with the relationship of the deceased to the 
heirs; a tax of one per cent being levied upon lineal 
descendants and 714 per cent on all others. The Mary- 
land estate tax is levied in accordance with the provi- 
sion of the 1926 federal estate tax as amended in 1928 
that permits citizens of a State to obtain a maximum 
credit of 80 per cent for estate and inheritance taxes 
paid to a State. 

The tax on commissions of Executors and Adminis- 
trators may be considered as a death tax, although it 
is a tax on the right to engage in a particular activity, 
and is paid by the Executor or Administrator. The 








tax is one per cent on the first $20,000 of the estate 
and 1/5 of one per cent on the balance. 


The inheritance tax applies to all inheritances and 
devises over $500 and the federal estate tax to a higher 
amount. Maryland citizens have to pay no more in 
death taxes, except in the lower brackets, than they 
would otherwise have to pay to the F ederal Govern- 
ment. The Maryland estate tax was violently op- 
posed by Governor Ritchie as an attempt by the 
Federal Government to dictate tax legislation to the 
States, in violation of the State Rights principle of 
government. This tax is eminently satisfactory and 
has proved to be an important source of revenue. 


Consumption Taxes 


The State of Maryland does not levy general con- 
sumption taxes. On two special occasions the State 
has levied general or selective sales taxes in addition 
to increasing some other taxes, in order to provide 
emergency relief revenue. From April 1, 1935 to 
Marcl h 31, 1936, the State of Maryland levied a one 
per cent gross sales and automobile titling tax; and 
from April 1, 1936 to September 30, 1939, a one per 
cent tax on public amusements, and a ten per cent 
tax on cosmetics and toilet articles; and the automo- 
bile titling tax was continued. 

The State does, however, levy three taxes, each of 
which are a part of a licensed activity that yields large 
revenues. These taxes are: (1) gasoline tax, (2) liquor 
tax and, (3) race track winnings. These taxes may be 
and often are considered as license taxes. They are in- 
cluded here because of their direct relation to, and 
effect on, consumption. 

A consumption excise tax of $.04 per gallon is levied 
on gasoline. This tax is termed a license tax on deal- 
ers who import gasoline into, or produce gasoline in 
the State. All distilled spirits or liquors, “and other 
alcoholic beverages containing more than fourteen 
per cent alcohol pay an. excise tax of $1.10 per 
gallon, and sparkling or fortified wines, $.20 per 
gallon. The tax is paid on all the alcoholic beverages 
mentioned above, sold to retailers, including county 
liquor stores or dispensaries. There is levied an addi- 
tional tax on beer of $.02 7/16 per gallon and a tax of 
$.02'% per gallon on all whiskey manufactured in the 
State.2 Maryland also levies a one per cent tax on 
winnings from horse racing. Although it is a tax on 
“fortuitous income,” yet it may be considered here. 

The reason for the gasoline tax is perfectly clear. 
The revenue is spent exclusively for those paying the 
tax, and the tax is justified entirely on the benefit 
theory of taxation. The objection generally used 
against a sales tax cannot be placed against the gaso- 
line tax. Gasoline is not usually an essential con- 
sumption and any decrease in consumption that 
results from the tax would entail neither any personal 
hardship or adverse social consequences. ‘This tax 
reaches many who otherwise would escape all or pay 
little in taxes, and it is a good measure of the indt 
vidual’s proportion of the State’s cost. 


The liquor excise tax is justified on an entirely 
different theory from that of the gasoline tax. The 
(Centinued on page 247) 





3’ Applicable only to September 30, 1939, 
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Doing Business in Massachusetts... 


Tax Disadvantages of 


Individuals and Partnerships 


ANY writers have recently advocated the 
M partnership, or individual entity as a method 

of carrying on business in preference to the 
corporation form. The shift “backwards”, as we 
shall call it, is principally due to the increased burden 
put upon corporations in the form of additional taxes 
nine out of the social security and unemployment 
insurance tax laws, and also additional tax returns 
which must be prepared. | 


There is no doubt that the Social Security Act 
has greatly increased taxes. Corporations are at a 
particular disadvantage under this law, because the 
executives of such entities are subject to unemploy- 
ment insurance taxes on their entire salary, whereas 
if the business were run as a partnership, such officers 
would probably be the partners and their salaries or 
drawing would not be taxable as “wages” under the 
Social Security Act or Unemployment Insurance 
statutes of the various states. 


As far as the old-age pension provisions are con- 
cerned, there is no material difference in taxes under 
either a partnership or corporate set-up due to the 
limitation of the tax and the benefits which accrue 
subsequently. 


In various states there is a great tax saving by 
reverting to the partnership form of doing business 
due to the above described additional burden of taxes. 
However, in the Commonwealth of Massachusetts 
this is not so, due to the peculiar system of taxation 
which abounds therein. 


State Income Tax 


\ brief summary of the taxes imposed by the 
Commonwealth and the cities and towns therein is 
enumerated below: 


A. Individuals and Partnerships 

l. Tax of 1%% upon the net income from business and 
salar “1es. 

2. Tax of 6% 
dends 


on income derived from interest and divi- 


3. T ax of 3% on capital gains. 


——.. 


Certified Public Accountant, Boston, Mass. 


By ALFRED KAPLAN* 


Losses sustained in one class of income are not deductible 
from any other class of income. Exemptions of $2,000, 
plus $250 for each dependent are allowed to each taxpayer. 
Married persons are allowed an additional $500 exemption. 
Exemptions are deductible only from salaries or business 
income. Net income from real estate and certain mortgage 
and savings bank interest is not taxable to individuals or 
partnerships. 


B. Corporations 


1. 21%4% of net income as per federal income tax returns 
plus a tax of $5 per $1000 on the corporate net worth or $5 
per $1000 on ‘the net tangible assets (inventory, furniture, 
and fixtures, machinery, etc.) whichever is higher. 


The Commissioner of Corporations and Taxation may use 
other methods to secure a minimum tax, but the above 
examples are substantially the method to follow in estimat- 
ing the corporation tax. 


2. Certificate of Condition, filing fee which is $10 per 
annum, 


Local Property Taxes 
A. Individuals and Partnerships 


A tax is levied on the tangible property of indi- 
viduals and partnerships carrying on business within 
or without the Commonwealth, provided the situs of 
such is within the state on January 1 of each year. 

In most instances the situs of inventory, machinery, 
furniture and fixtures and other tangibles is in the 
city or town where the concern has its principal office. 

This tax varies from year to year depending on 
the tax rates of each city or town. For instance, in 
1938, the rate varied from $17.20 in the town of Enfield 
to $51. 10 in the town of Grafton. The rate for the 
City of Boston last year was $41.30 per thousand 
doliars of tangible property situs of which was in 
Boston on January 1, 1938. 

The value of this tangible property does not have 
to be guessed at by the local assessors, for the Com- 
missioner of Corporations and Taxation takes the 
value of the inventory, and the net book value of other 
tangibles from income tax returns filed by indi- 
viduals and partnerships submitting such returns to 
the Income Tax Division and submits same to the 
local assessors within the city or town where such 
taxpaver has his principal place of business. 
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Obviously taxpayers cannot claim that these figures 
are incorrect, for to do so is tantamount to stating 
that the income tax returns they filed were false, and 
it is mandatory that the assessors use these figures 
for the purpose of calculating the local property tax. 


B. Corporations 


There is no local property tax on tangibles owned 
by corporations, with the exception of real estate and 
motor vehicles owned by such firms. However, indi- 
viduals and partnerships are taxed in the same manner 
and at the same rates on such property. 


The equity, however, in the assessed value of real 
estate owned by corporations is deductible from either 
the total value of tangibles or the net worth of such 
corporations in computing the corporation income or 
excise tax. 


Machinery owned by non-manufacturing corpora- 
tions is subject to tax at the local property tax rates. 
This is no problem, for this type of corporation would 
own very little machinery. 


An example of the tax saving by a manufacturing 
entity doing business within the State of Massachu- 
setts aS a corporation is now in order. To illustrate, 
take for example the A Corporation of Massachusetts 
which showed the following financial condition as of 
December 31, 1938: 





Accounts receivable. $ 20,000 Capital stock $ 65,000 

Cash . 15,000 Surplus 10,000 

Inventory 75,000 Mfg. payable 5,000 

Real estate 10,000 Accounts payable 60,000 

Machinery (Net) 20,000 $140,000 
$140,000 


It has 3 stockholders A, B and C, each having an 
equal share of the stock, and each drawing the same 
salaries. Assume that the corporation earned $36,000 
before officers’ salaries for 1938, and each officer drew 
$10,000 each for the reasonable value of services ren- 
dered, leaving as net profits in the business $6,000 
for the year. The capital stock tax return was filed 
showing a value of $100,000. The situs of the tangible 
assets was the City of Boston, and the real estate was 
assessed for $8,000 by the local taxing authorities. No 
dividends were paid during the year. The total cor- 
porate taxes would be substantially as follows: 


Capital stock tax (July, 1939). $ 106.00 
Certificate of condition 10.00 
Federal corporation income tax 765.00 
Local property tax on real estate 330.40 
Massachusetts corporate excise tax 660.00 
Unemployment insurance taxes on officers 900.00 


$2,771.40 


Individual Income Tax (Federal and State) 


A. Salary—$10,000 $ 527.50 
B. Salary— 10,000 ’ 527.50 
C. Salary— 10,000 527.50 

$1,582.50 


(Assuming marital status for each with no dependents) 
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Recapitulation: 


Corporation tax $2,771.40 
Individual tax teen 1,582.50 
Additional 10% surtax on state taxes 99.75 

Total Tax $4,453.65 


Taxes under a partnership arrangement 


Individual Income Taxes (Federal and State) 


A. Share of profits—$12,000. .. $ 780.50 
B. Share of profits— 12,000... 780.50 
C. Share of profits— 12,000. 780.50 
10% surtax on state taxes 42.75 
$2,384.25 

Local property tax on real estate. 330.40 


Local property tax on other tangibles: 
Inventory .... . «a SE OOU 
Machinery . 20,000 


$95,000 
$95,000 @ ($41.30 per $1,000) = $3,923.50 


Total tax if doing business as a 
partnership . .$6,638.15 


Recapitulation: 
A. Tax if doing business as a partnership 


$6,638.15 
B. Tax if doing business as a corporation..... 


$453.65 


Tax saving under (B) $2,184.50 
The above example is not an extreme case but is 
merely average and indicative of the taxes any one 


contemplating doing business within Massachusetts 
must have to face. 


To do business as a partnership will eliminate 
unemployment insurance taxes on the officers’ draw- 
ings and also obviates the necessity of filing several 
troublesome tax returns; but this in turn has a “quid 


pro quo” in the form of excess taxes as shown by the 
above example. 


On the contrary any business which requires a 
nominal amount of tangibles such as a service com- 
pany or a loan company might find it more feasible 
to operate under a partnership arrangement within 
the Commonwealth. Then on the other hand the tax 
saving might not be large enough to offset the per- 
sonal liability which is contingent upon a partner. 


Of course if an unincorporated business has a fiscal 
year ending in any month other than December, it 
would not have the disadvantage of submitting an 
inventory and other tangibles on a sworn tax return 
which is used as the basis of personal property tax- 
ation by the local taxing authorities. It is true that 
in this event a “form of list” requiring an estimate 
of tangibles must be submitted to the assessors, but 
usually if books are not closed, no inventory is taken 
and figures submitted in this “form of list” by the 
taxpayer becomes merely a guessing contest with the 
taxpayer guessing very “conservatively.” 


In the final analysis as a general rule, it is better 
to incorporate than to do business as a partnership 
due to the above discussed factors. Business men 
have found that they cannot have their “cake and eat 
it,” which is a literal interpretation of the incorpo- 
ration of numerous small business enterprises within 
the Commonwealth of Massachusetts. 
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Lewis Gluick, C.P.A., Shop-Talker 


possible, we wish to inform readers that we were 

neither sick nor lazy last month. The Editor-in- 
Chief cut down our three pages to two, because of 
the pressure of other important matters. Some of it 
had to be scrapped as obsolete, but using the law of 
averages here’s tour pages for this month; and remem- 
ber, we go to press March 15. 


ie ANSWER to more inquiries than we believed 


The Associated Press reported the following on 
March 8, from Washington: 


“The Board of Tax Appeals ruled today that Madge 
Eyan’s tonsil operation was a personal affair. Consequently 
it denied the claim of the movie actress that the $459 cost 
of her tonsillectomy could be deducted on her income tax 
return as a business expense because the tonsils had inter- 
fered with her voice.” 


The following is taken from page 172 of the Uni- 
tarian Christian Register, issue of March 9. 


Eschatology means the doctrine of final things and it is 
our own ending that is now in the balance. You may hate 
Roosevelt as much as you please, but when he made recom- 
mendations touching our future, we could not help being 
touched; and we all known what a sensitive place for a touch 
the pocketbook is. Mr. Roosevelt wants the Social Security 
Act to be extended to workers for churches, non-profit reli- 
gious newspapers, etc. It has us all stirred up. Here is the 
dilemma: if we urge our fellow citizens to support the 
President on this issue, and he puts it over, we will all get 
pensions. Hurrah! But wait:— if our organizations have 
to be taxed to provide them, that means less money to work 
with and possibly a salary cut. Meanwhile F. D. Kershner, 
writing in the Christian Evangelist says that if ministers and 
church workers become eligible for old age pensions, the 
separation of Church and State “goes by the board”; and 
that there is then no logical reason why the government 
should not pay his salary also. “Such arrangements make 
the minister subject to the State.” 


The Southern Lumberman, a trade journal, pub- 
in Nashville, Tenn., in its issue of February 1, says: 


“Carrying out their announced intention, expressed in reso- 
lutions at their annual convention in December, members 
of the Carolina Lumber and Building Supply Association 
are waging war upon the sales tax on food, clothing and 
Shelter. The organization is joining forces with other state 
groups in working for elimination of the sales tax on the 


necessities of life. The North Carolina General Assembly 
met January 3, and the South Carolina body of lawmakers 
got under way the next week, so the members hope to get 
in effective work for the elimination of the ‘nuisance’ tax.” 


Bobbie Jones, “the grand slam champion of golf,” 
filed an appeal from a tax of over $51,000 in the Fifth 
Circuit at New Orleans on February 13, 1939 (394 
CCH {§ 9341). It was just ten days less than a year 
since the District Court had decided against him. 
(384 CCH § 9137.) Jones is a lawyer; so is his father. 


Talking with Philo about this and that, we got 
around to the meaning of “net profit.” From an audi- 
tor’s angle or taxwise, there are some difficulties. 
But Philo trotted out a bit of etymology that is really 
worth knowing. The word “net” as used with profit 
is a shortening of neat. This word, besides its primary 
sense of orderly, has a secondary meaning of clean, 
or unadulterated. In this sense, it occurs almost only 
in connection with drinks. Thus we say of a man 
that he took his brandy “neat,” meaning that he 
mixed nothing with it. Shortened to “net,” as re- 
gards profits, it means the clean residue after exclud- 
ing all costs and expenses. 

It has nothing to do with fishermen or professional 
tennis players. 


The N. Y. Chapter of the National Association of 
Cost Accountants had a tax meeting on February 14. 
The guest speaker was Edgar J. Goodrich, former 
Member of the Board of Tax Appeals. The audience 
decided that the “Judge” is as good at telling stories 
as he is at practicing tax law. 


The case of the German Masonic Temple, 279 NY 
452 (N. Y. CT J 76-097) is a curious contrast to Roche’s 
Beach, Inc., 96 Fed. (2d) 776 (384 CCH § 9302). The 
entire net income of both corporations goes to sup- 
port charities. The New York Court of Appeals held 
that that circumstance did not exempt the corpora- 
tion from New York City Sales Tax. The Federal 
Circuit Court held that it was exempt from U. S. 
Income Taxes. 
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Who Said It? 


“A public debt is paid in the sweat of every man who 
labors. Our workers may never see a tax bill, but they 
pay. They pay in deductions from wages, in increased 
cost of what they buy, or in broad unemployment 
throughout the land. There is not an unemployed man, 
not a struggling farmer, whose interest in this subject 
is not direct and vital. It comes home to every one 
of us.” 

No, dear readers, the above is not an extract from 
a Lincoln day speech by a Republican. It is a quota- 
tion from a campaign address of Mr. Roosevelt, made 
on October 19, 1932, at Pittsburgh, Pa. P. S, Rose, 
editor of the Country Gentleman called our attention to 
it, for which we thank him. 


The following comes from Isabel Paterson, a writer 
on the N. Y. Herald-Tribune: 

“Believing himself at the source of inexhaustible riches, 
without calculating either the wants or the expenses that 
awaited them; intoxicated with his own prosperity, in which 
he imagined he saw that of the state; disdaining all fore- 
sight, neglecting all economy as unworthy of a powerful 
nation; persuaded that the first art of a man in place is the 
art of pleasing. Nothing was talked of but the graces 
of his reception and the charms of his language. . . . The 
facility with which he translated business astonished every 
one, and the gayety with which he treated it, however im- 
portant it might be, made him admired as a man of prodi- 
gious_talent. Six years’ time between a surplus of ten 
millions and a deficit of one hundred and forty millions. 
There were only fourteen months between the edict in which 
(he) had spoken to the nation of the abundance of funds, 
and the discourse in which he announced a frightful insuffi- 
ciency.’ 

“You've probably guessed wrong. ... That gentleman was 
Monsieur de Calonne, who did all that one man could do 
to run France into ruin and revolution. In fact, he 
finished the job, begun by previous spendthrifts. . . . The 
description of him is taken from an interesting compilation 
of source documents, The French Revolution as Told by Con- 
temporaries, selected by E. L. Higgins... .” 


Courses 


The Practicing Law Institute of New York (See 
August, 1938 issue, p. 462) started a course of 12 lec- 
tures in accounting for lawyers on February 25; and 
on March 1, started a series of 13 lectures on taxation. 
The roster of lecturers for the two courses includes 
13 lawyers and 3 C. P. A.’s. 

Now that it’s too late to do you any good for 1938, 
we pass on an idea for tax avoidance that an alert 
Congress may stop for 1939. Losses among members 
of a family are not deductible. Gains from such trans- 
actions are treated no differently from ordinary gains. 
What then is to prevent a man who has stock losses, 
from selling good stock of which he wants to keep 
control to close kin? That will give him a gain to 
neutralize his loss, and still keep the control. The 
purchaser will have a stepped-up basis for a future 
resale. Payment of stock transfer stamp tax, and 
registration of the certificate in the new name, would 
be essential. Also, the purchaser must actually pay 
for the stock with funds not loaned or given the family 
by the seller. See 391 CCH { 51.909. 

The case of Gamble has been floating around for 
almost as long a time as the soap that made the for- 
tune which is the subject of the estate tax case de- 
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cided on February 10 by the Sixth Circuit. (353 CCH 
{ 7278 and 394 CCH § 9300). 

At the rate the courts are deciding against the tax- 
payer, it won’t be necessary to legislate federal tax- 
ation of state compensation. Most recent case (citin 
a string of precedents) is James Curtis, 39 BTA, No. 
44. (393 CCH § 7188.) A notary in New York must 
pay taxes on his fees. 


Always in the week which contains March 15, the 
radio “comics?” trot out all the old tax jokes, and 
maybe a new dress for one of them. Al Pearce set 
all taxpayers and comics a good example. He made 
his February 20 program a tax session; which was 
quite humorous, and (—we hope—we hope—we hope) 
reminded some taxpayers to get started with their 
returns, instead of waiting until the last day. 

On the other hand, a cynic said that as long as 
Americans laugh at such gags, they will never get 
fewer or lower taxes. A serious hard attitude might 
produce a revolt. We think he’s got something there, 
but—we’ll continue to enjoy the jokes, if any. 


Another Almanac 


Returning from a brief trip to Jersey, we picked 
up The American Almanac, (10¢), for some light read- 
ing matter. (The 98-page book is published by the 
Dell Publishing Co.) On page 71 we ran into a 
veritable treasure-trove; an article on federal income 
taxes. The anonymous author has a racy conversa- 
tional style; and knows his stuff, even if the printer 
makes him wrong a few times. A couple of samples 
will show writers how to be interesting as well as 
helpful. 

“If the city pays you for your land taken to widen the 
street, it may or may not be income. The lawyer who han- 
dles your side of the condemnation proceedings, should be 
able to tell you if it is, and how much. If you run into such 
items as depletion, stock rights or other unusual transactions, 
get expert advice and don’t be afraid to pay for it. 

“If you have overpaid your taxes, the government will, 


even if not cheerfully, eventually refund your overpayment, 
with 6% interest.” 


Students’ Department 


We quote from the Baltimore Sunday Sun of Vebru- 
ary 12: 

“The townspeople of Hanover, N. H., once decided to levy 
a poll tax on Dartmouth students. The latter retaliated by 
attending the annual meeting where, greatly outnumbering 
the townsfolk, they passed a law requiring that Hanover 
build a townhall an inch square and a mile high; also a 
sidewalk with a canopy over it to Colby Girls College 40 
miles away. In desperation the town of Hanover begged the 
state legislature to annul these laws. The students thereafter 
went untaxed.” 

See our May, 1938 issue, page 290 for another 
student tax prank. 

No student of taxation can afford to miss two 
Journal of «lecountancy articles—one by Roscoe L. 
Thomas in the January issue and the other by 
Buchanan Tyson in February. 

A curious thing took place in Amherst, Mass., on 
the last day of January (our authority is the New 
York Times of the next day). A group of students 


from several eastern and one mid-western university 
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met, and petitioned Congress to exempt college stu- 
dents from Social Security Taxes. This in the face 
of a determined effort to remove existing exemptions. 
Class legislation to the nth power! 


Where There’s Smoke 


Tobacco, a trade journal published in New York, 
said in its February 23 issue: 

“No legislative crop in recent years has offered so many 
tax bills as the current State programs. Something must 
be done about it.” 

Anyone who thinks that we are the only ones with 
income tax troubles (and by “we” we mean all of 
us) should read an article in the January issue of the 
Canadian Chartered Accountant by W. E. Holding. 


The fifteenth is the most popular day of the month, 
in all jurisdictions, for making tax returns. We 
gather this from the CCH Tax Control Diary. Pity 
the poor taxpayer. Only one 15th falls on a Sunday, 
to give him a day of grace. That is in October. If 
you have any returns, briefs, 90-day letters, etc., which 
fall due on April 7, be careful. It is Good Friday, 
which in nine states is a legal holiday. 

The Ronald Press Co. case, U. S. Southern District 
of New York, February 21, 1939, (394 CCH ] 9329) is 
phenomenally interesting to tax men. Montgomery 
appeared for his publishers and lost on a technicality 
which takes 6% pages to “explain.” 

Philip A. Benson has a paper in the March Journal 
of Accountancy. His comments on taxation, if not 
exactly news, are nevertheless significant for he is 
president of the American Bankers’ Association. 


McKesson & Robbins 


In all the welter of truth and fantasy in this incred- 
ible case with six investigations going on simultaneously, 
and conflicting “inside dope” stories breaking every 
other day, one thing has been lost sight of. The 
Bureau of Internal Revenue is one of the investiga- 
tors. But to what end? We never knew the Treas- 
ury to be in a rush to refund taxes; yet as far as the 
corporation is concerned, what other result is pos- 
sible? If assets were inflated $18,000,000 profits must 
have been inflated some of that amount, and taxes 
overpaid. 

Of course, as to the Musica family, there was 
probably an underpayment. We are anxious to learn 
what does happen. 


Interdependent Taxes 


We have just received our copy of the second edi- 
tion of “Interdependent Taxes.” It’s a fine thing to 
have. It would be even better if on the same size 
sheet as the regular tax service and punched for bind- 
ing; so that it could be inserted in the rewrite section 
or carried in the zipper case. : 

In the introduction a pithy saying about not im- 
puting algebra to legislators is given anonymously. 
We are positive we are not the only one who would 
like to have, not only the name of the “learned judge,” 
but the place where he said it. We hereby request that 
the information be supplied and published in the 
SHOP-TALK. 
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Questionnaire 


Under date of February 15, the special committee 
on auditing procedure of the American Institute of 
Accountants sent out a questionnaire to the membership. 

We are reproducing it below, together with our 
own answers. Taxation is not mentioned in the ques- 
tionnaire, but the relevancy should be apparent. If 
accounts are not kept correctly, if audits are done 
improperly, tax returns will be wrong. 


Any readers having any impulse to write their own 
answers are urged to obey it. The Institute’s ad- 
dress is 15 East 41 Street, New York City. Patrick 
Glover is chairman of the committee. 


1. Q. What changes, if any, do you believe should be made 
in auditing procedure as a result of recent discussion 
with respect to: 

(a) Examination of inventories? 
(b) Examination of accounts receivable? 
(c) Examination of other items? 


A. (a) As repeatedly stated by the Institute, an account- 
ant is not an appraiser. Present procedure, if 
carried out faithfully, is adequate. 

(b) In many lines of business, these are the most im- 
portant assets. Clients should be educated to: 
(1) Bear the expense of annual requests for con- 

firmations; 
(2) Comply promptly with such requests when 
received. 
The client’s refusal to permit independent veri- 
fication, or the results, if permitted, should be an 
integral part of the certificate. 


(c) The more detail that can be done, the better. 


2. Q. What changes, if any, would, in your opinion, be ad- 
vantageous in the relationship between the independ- 
ent auditor and the client corporation? 


(a) Do you favor election of independent auditors by 
stockholders, with the understanding that under 
such an arrangement the auditor would be ap- 
pointed at the beginning of the year, would have 
access to the books and records throughout the 
year, would be empowered to require information 
and explanations from officers of the company, 
and could not be replaced by another auditor 
without official notice to the stockholders in ad- 
vance of the annual meeting? 


(b) Do you favor appointment of a committee of 
the board of directors of the client corporation, 
for the purpose of consulting with the independ- 
ent auditors as to scope of examination, fee, and 
other questions? 

(c) Do you know of any reason why plans outlined 
in paragraphs (a) and (b) could not practicably 
be combined? 

A. (a) A loud Yes! 


(b) Yes, if they reported promptly to stockholders. 
(c) Not if the directors were honest. 


3. Q. What suggestions can you offer with respect to or- 
ganization within accounting firms, with particular 
reference to delegation of responsibility to staff men, 
supervision by partners, minimizing the necessity for 
employment of temporary men in the peak season, 
rotation of staff men on jobs from year to year, and 
variation in audit program on the same job from year 
to year? 


A. The most important thing is establishment of “nat- 
ural business” fiscal years, thereby removing the peak 
loads and the terrifying time element which is, in my 
experience and observation, the chief source of audit- 
ing errors. 

Of course, no man should be allowed to supervise 

the same job two years in succession, but assistants 
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may be sent back as often as needed, to supply con- 
tinuity. Obviously consistency requires rotation of 
the assistants in the details they perform. 

Supervision by principals should be compulsory. 


Only a man who may sign for the firm, and be held 
liable for the firm, can have the fullest feeling of 
responsibility. A staff supervisor can, at worst, lose 
a good job for his negligence; a firm member can 
lose everything he has, and his future besides. 

If a really comprehensive audit is made, the same 
procedure must be followed, but the steps may be 
taken in different ways; and if the staff is rotated, 
they will be. 


Do you believe that the auditor’s report or certificate 
should outline in detail the scope of his examination, 
or that there is some other practicable means of 
indicating, as a matter of record, the scope of 
examination? 


If the scope of the audit has been reduced to writing 
(see 2(b)), the certificate should refer thereto. A 
copy of the contract might be included as an exhibit 
of the report. If there was no written agreement 
in advance, then the report must contain a reasonably 
detailed description of the work performed. 


. Do you believe that all certified public accountants 


and public accountants should be licensed to practice 
under federal or state control (specify which) so that 
revocation of a license would make it illegal for a 
practitioner thenceforth to certify to financial state- 
ments? 


Yes. State control is necessary, with reciprocity 
among states to prevent a man suspended or dis- 
barred in one state from transferring to another. 


What improvements do you believe might be made 
in internal accounting control of corporations? Spe- 
cifically do you believe that the internal auditor (con- 
troller) should be made directly responsible to the 
board of directors, and independent of other officers 
of the company? 


. The internal controller should be absolutely inde- 


pendent of anyone but the directors, with a guaran- 
teed tenure of office. The G. A. O. as administered 
by McCarl is a good example, though a less arbitrary 
and crotchety personality is desirable. But no system 
is better than the people who operate it. A $75,000 
per annum controller is not much help if his staff, 
and the corporation’s bookkeepers, cashiers, etc., are 
incompetent, underpaid, and dissatisfied. I have yet 
to see an employee defalcation where the payroll did 
not show contributory negligence on the part of the 
employer. Nepotism must be guarded against. 
What suggestions occur to you for general improve- 
ment in corporate management? For example, would 
you favor the employment by corporations of pro- 
fessional paid directors? 

I would not favor the employment of professional 
directors. I would make stockholding essential, but 
mere stockholding would not necessarily qualify a 
man or woman to direct competently. 


. Please submit without names examples of cases in 


which fraud has been disclosed as a result of inde- 
pendent audits. 

I could write a lot about this. But it seems second- 
ary to an observation made years ago, and confirmed 
continuously. Once an independent audit is regu- 
larly made, fraud rarely happens; but if it does, it is 
promptly detected. Auditing should be compulsory. 
More than nine times out of ten the fraud is suspected 
or even detected before the auditors are called in. 
Then they merely determine the amount and meth- 
ods; and then usually are retained for periodic audits. 
Two striking examples of this came to my firm the 
last week in December. In the one case, the bank 
for the first time had demanded a certified statement 
Upon the appearance of my partner at the client’s 
office, merely to arrange for the audit, three em- 
ployees immediately resigned. The audit showed all 
kinds of petty irregularities. 

The other case was noted in our February issue. 
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9. Q. The questions listed above are intended merely 1 
indicate the type of problem under consideration. 
Your comments on any other related subjects will 
be most welcome. 


The biggest source of trouble, based on 20 years’ 
experience, observation and listening, is not with 
employees, but with employers; “the bosses.” This 
is true not only in amount but in number. As long 
as “the boss” is allowed to hire the auditor (if any) 
and dictate his scope, this will continue. ‘The 
McKesson case is merely a recent, magnified, horrible 
example. It happens continuously in small corpora- 
tions. In the one man, or family, business, election 
by stockholders is valueless, since the stockholders, 
directors, and officers are all the same. Therefore, 
the auditor should be selected by the bank, or a credi- 
tors’ committee (not in bankruptcy) from an approved 
list, with every qualified auditor being given a fair 
chance—by lot if need be. 

Of course, such procedure would have exceptions, but 
they would be rare. We have one client who trades 
as a sole proprietor; never issues a statement; dis- 
counts all bills; and keeps an over-large cash balance 
in the bank. Our audit is to check on his clerks, and for 
income tax preparation. Our reports are for him 


alone (and plainly so marked). But he is almost 
unique. 


A. 


The following paragraph comes from the New York 
Sun: 


“Albany, Jan. 28 (A. P.).—The Unemployment Insurance 
Appeal Board ruled today that the Metropolitan Opera 
Association of New York city is ‘an educational institution 
operated without profit,’ in denying its employees coverage 
under the unemployment insurance law. 

“The appeal board’s opinion, written by Elmer A. Carter, 


reversed an earlier decision of the State Industrial Commis- 
. ES 
sioner. 


Citizens’ Conference on Government Management 


The Citizens’ Conference on Government Manage- 
ment will be held at Estes Park from Monday, June 
19 to Friday, June 23, 1939. It is sponsored by the 
Department of Government Management of the Uni- 
versity of Denver School of Commerce, and the Sloan 
Foundation. The purposes of the conference are to 
afford opportunity for discussion between the citizenry 
and public officials in government administration ; to 
strengthen citizen interest in the processes of govern- 
ment; to examine the problems of organization of 
citizen groups interested in raising the standards of 
governmental performance, especially in local govern- 
ment; and to provide the background information on 
the services of government which will enable the 
citizen to participate more effectively in an improve 
ment program. 

The general theme of the discussion will be: The 
Role of Government in the Social-Economic Life of 
the Citizen. Some of the topics to be discussed will 
be: Repercussion of government expenditures on 
the national wealth and income; the impact of the 
social security program on our economic system; 
Federal relief—emergency, expedient, or permanent 
program; Government efficiency and the popular 
will; and, How can government best serve in expedit- 
ing economic recovery? The Round Table talks will 
include discussions on the following: Where Gov- 
ernment Obtains and Spends Its Revenues; Financial 
Management and Control of Local Government; 
Organizing Government for Effective Administration ; 
Government in the Business of Social Security and 
Relief; and, Citizen Groups in Government. 
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IN CURRENT LE@AL PERIODICALS 


ADMINISTRATIVE AND JUDICIAL 
PROCEDURE FOR FEDERAL IN- 
COME, ESTATE AND GIFT 
TAXES—A CRITICISM AND 
A PROPOSAL 


Traynor, Professor of Law, Uni- 
versity of California 


38 Columbia Law Review, December, 1938, 
p. 1393-1435 


The present administrative and judicial 
machinery for the determination of federal 
income, estate, and gift tax liabilities in 
controverted cases has produced delays and 
uncertainties so costly to both the taxpayer 
and the government as to compel a critical 
appraisal of the extent to which that ma- 
chinery has failed to function as it was in- 
tended, and the reasons for that failure. A 
study of one-third of the income taxes cases 
closed by the Board of Tax Appeals in 1934 
reveals a typical situation: a lapse of six 
years between the date of the return and the 
decision of the Board in the average case, 
which as a rule spent the first three years 
in the Bureau of Internal Revenue and the 
last three in the Board. 


An examination of the cases closed in the 
Board of Tax Appeals reveals that a sur- 
prisingly large percentage actually were 
settled administratively after the filing of 
the petition without ever reaching a trial, by 
agreement between the Commissioner and 
the taxpayer. Of the cases closed by agree- 
ment, a little more than one-third are settled 
in the Technical Staff and the balance in the 
Appeals Division. 


Roger J 


The practice of settling large numbers of 
cases administratively after the filing of the 
petition for a judicial hearing naturally leads 
to much duplication of function. As the 
taxpayer passes from division to division 
and the time for trial approaches, his case 
gains in nuisance value. Many taxpayers 
are sufficiently familiar with the value of 
delay to use it in the hope of securing a 
Percentage discount from the correct liability 


or to raise weak issues merely as trading 
points 


It is difficult for the Board of Tax Ap- 
peals to function effectively under these 
circumstances. Although only one-fifth of 
the cases before it proceed to actual hear- 
ings, these cases cannot be selected in ad- 
vance, The Board’s circuit calendar is, 


therefore, always in a precarious state since 
it may jam or breakdown if settlements are 
too few or too many on any circuit trip. 


The chronic delay which attends the settle- 
ment of income tax cases is pernicious not 
only because it binds and hampers the 
Board with a perennially congested calendar, 
but also because it entails the loss of sub- 
stantial amounts of revenue. As the tax 
liability involved antedates by many years 
the termination of a case, the taxpayer’s 
financial status will in many cases have sub- 
stantially altered in the interval. A large 
number of taxpayers become insolvent in 
the period between petition to the Board 
and final disposition of the appeal, yet no 
bond or security of any kind is required 
when a petition is filed with the Board. 


Defects in Present Administrative Procedure 


The failure heretofore to reach prompt 
and satisfactory settlements of disputed de- 
ficiencies is attributable in some measure to 
the cumbersome elaborateness of the pro- 
cedure which has characterized the Bureau 
of Internal Revenue and which still exists 
where the Treasury’s program of decentral- 
ization has not been put into practice, 

Even when final decisions could appro- 
priately be made in the early stages, revenue 
officers are often reluctant to take the re- 
sponsibility for making them when so many 
avenues are open for shifting that responsi- 
bility and delaying decision. For their part 
many taxpayers prolong the consideration 
of points at all debatable, for they have 
learned the advantage of a vigorous contest 
at each stage of the negotiations. 


1. Commissioner stands to gain little 
from asserting deficiencies he cannot 
prove and at. the same time risks the loss of 
the taxpayer’s respect and codéperation upon 
which successful tax administration so com- 
pletely depends. Experience has shown that 
even well-intentioned taxpayers do not al- 
ways interpret the law correctly in their 
returns, a condition that is not surprising in 
view of the growing complexity of the tax 
laws. The fact that many honest taxpayers 
unwittingly make mistakes and that a few 
less scrupulous ones deliberately distort or 
withhold information makes it necessary 
for the Commissioner to audit the returns in 
order to protect the revenues. Not possess- 
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ing the facts, he must proceed initially by 
individual investigation. 


Inefficiency of Present Methods of Judicial 
Review 


The Board of Tax Appeals is the sole 
tribunal having original jurisdiction in in- 
come, estate, and gift tax cases where the 
Commissioner has asserted a deficiency 
against the taxpayer and the latter chooses 
to litigate such deficiency prior to payment. 
Issuance by the Commissioner of the ninety- 
day deficiency letter is a statutory pre- 
requisite to Board jurisdiction. Once having 
acquired jurisdiction over a proceeding, 
the Board, in addition to ascertaining 
whether there is a deficiency, also has 
authority to determine whether there has 
been an overpayment. It cannot, however, 
in the absence of a deficiency letter, enter- 
tain a proceeding solely to determine 
whether an overpayment exists. 


Inasmuch as the Board was established to 
provide a forum technically skilled in the 
intricate problems arising under the tax 
laws, it is inconsistent to continue the 
present system of permitting some of these 
cases to be decided by courts less familiar 
with these problems. The retention of 
jurisdiction in the District Courts and the 
Court of Claims has made it impossible to 
obtain uniformity of decision in tax cases. 
Instead of being a tribunal to whom both 
taxpayers and the Commissioner could look 
for authoritative guidance, the Board is 
merely one of 87 tax tribunals of original 
jurisdiction whose decisions have equal rank 
as precedents, 


The multifarious nature of the present 
system of recovery by suit for refund itself 
has resulted in a hodgepodge of suits 
against collectors in the District Courts, 
suits against the United States in the Dis- 
trict Courts, suits against the United States 
in the Court of Claims, and proceedings 
against the Commissioner in the Board of 
Tax Appeals. 


The statute creating the Board recognized 
the undesirability of rigid centralization, for 
it provided that the Board may sit at any 
place within the United States, and that its 
hearings shall be prescribed with a view to 
securing reasonable opportunity to appear 
before it, with as little inconvenience to tax- 
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payers as possible. The Board itself has 
been cognizant of the advantages of de- 
centralization, for it now hears close to 90 
percent of its cases outside of Washington. 
Members of the Board are constantly 
traveling to all parts of the United States 
on circuit trips designed to permit the hold- 
ing of such hearings. 














How poorly the present structure of the 
Board is adapted to such decentralization is 
indicated by the fact that the time and ex- 
pense involved in making circuit trips serves 
to discourage them until enough cases 
accumulate to justify the trip. 









The present system of appellate review of 
Board decisions is an open invitation to liti- 
gation. Tax law differs from circuit to 
circuit until the Supreme Court decides the 
issue. But as the average case takes nine 
years before decision by the Supreme Court, 
the result is the virtual nullification for 
nearly a decade, in many instances, of the 
mandate set forth in Article II, Section 8 of 
the Constitution, that “All duties, imposts 
and excises shall be uniform throughout the 
United States.” 


















Proposed Changes in Administrative 
Procedure 









Competent and fair handling of contro- 
versy initially while it is yet in an informal 
stage is the key to successful settlement of 
tax issues. By providing the taxpayer with 
an opportunity for direct contact with rev- 
enue officers entrusted with the authority to 
make responsible decisions, disagreement 
between the taxpayer and the government 
in the initial stage becomes a subject of 
conference rather than controversy.. The 
taxpayer would come to regard the examin- 
ing officer’s report less as a gauntlet thrown 
down by the government than as a notifica- 
tion of a question raised in connection with 
his return which he would be given every 
opportunity to clarify. The taxpayer-would 
also realize that any conclusion reached 
after a thorough preliminary conference 
would be one which the Bureau would be 
prepared to back until proven wrong on the 
merits and consequently would cease to be- 
lieve that a vigorous contest would yield 
substantial reductions solely by force of 
such vigor. 





























If the preliminary conference did not dis- 
pose of the controversy, the Commissioner 
would notify the taxpayer by registered mail 
of the proposed deficiency and of the op- 
portunity to file a protest, containing in 
writing and under oath, (a) the grounds 
of protest, item by item; (b) the rel- 
evant facts, including both the evidentiary 
and the ultimate facts; (c) a list of  rel- 
evant documents, books, papers, etc., with 
a description sufficient to identify them and 
their whereabouts; and (d) the names and 
addresses of persons having knowledge of 
the facts stated in the protest, together with 
a brief statement of their connection with 
the transactions involved. The filing of 
such a protest would be followed by an 
informal conference in the field, thus elimi- 
nating the delay and unfamiliarity with the 
facts that now often result from removal of 
the case to Washington. 



























Such a protest procedure would incor- 
porate into the deficiency procedure a re- 
quirement somewhat similar to that now 
present in refund cases. 
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The suggested protest procedure, by re- 


quiring the taxpayer who is in full posses- 
sion of the facts to disclose them, should 
correct the ineffectiveness of those ninety- 
day letters that must often be issued at 
present by the Commissioner without his 
having an adequate knowledge of the facts 
upon which to formulate the deficiency. 


The requirement of a protest and findings 


of fact would operate to force an early dis- 
closure of the facts, either in the protest it- 
self or in the informal conference preceding 
it, because of the taxpayer’s knowledge that 
the facts would later have to be disclosed 
in any event. 


I 


limited to the consideration of the precise is- 
sues on which taxpayer and Commissioner 
disagree, its review should not be complicated 
as at present by the injection either of new 
issues or new facts. 


F THE Board of Tax Appeals is to be- 
come what its name signifies, an agency 


Once the tax liability of a taxpayer for a 


particular year has been questioned, either 
in the course of normal investigation by the 
Commissioner or in response to a claim for 
refund, the consequent consideration of his 
return should be conclusive as to his entire 
tax liability for that particular year. 
such determination any further deficiencies 
or refund claims should be barred regard- 
less of the non-expiration of the statute of 
limitations. 


After 


A decentralized Board of Tax Appeals is 


made imperative by the current decentral- 
ization of :the Bureau of Internal Revenue. 
Under the new procedure for the Bureau, 
which should be completely effected by the 


middle of 1939, the administrative con- 


sideration of a case, including the issuance 
of the ninety-day deficiency letter, will take 
place entirely in the regional office. 
decentralization of the government’s staff 
will have an effect upon the geographical 


This 


spread of the tax bar. The cumulative 
effect of these factors upon the trial of 


cases before the Board must necessarily be 


an increase in the pace of: Board action. 
The large number of cases in regions such 
as New York and the Pacific Coast would 
seem to require the attendance of a Board 
member throughout the year. Similarly, 
the Bureau, and perhaps the tax bar, will 
probably continually urge that the frequency 
of circuit hearings in the other regions 
should be increased. As a result of these 
developments Board hearings in Washing- 
ton should dwindle to a handful of cases, 
except in so far as Washington may be a 
regional office. All this points to the need 
for a decentralized Board. The proposed 
transfer of refund jurisdiction from the 
localized District Courts to the Board 
would be still another factor making de- 
sirable decentralization of the Board. 


HE nation could be divided into five dis- 

tricts, and from a center in each district a 
Board Division of three members would 
travel to various cities in its district to hold 
hearings. In order to expedite the disposi- 
tion of cases, hearings could be held by a 
single member, but he would be required to 
consult with the other two members in the 
Division prior to the issuance of a decision. 
Each division would have jurisdiction over 
petitions filed by taxpayers whose returns 
were filed in the collector’s office within its 






tax district. At the same time provision 
would be made for cases in which no return 
was filed or in which the taxpayer filed his 
petition in the wrong district, so that the 
work of the Divisions would not be delayed 
by jurisdictional difficulties. The decision 
of the Division would become the decision 
of the Board, without any further review by 
the full membership of the Board. The 
Divisions would thus in effect be separate 
boards having exclusive jurisdiction within 
their own districts. Decentralization of the 
Board would thus be accomplished without 
imperilling uniformity of decision. 


As decentralization of both the Bureay 
and the Board would broaden the jurisdic. 
tional base and permit tax cases to be fully 
considered and heard in the various locali- 
ties, centralization of appellate review ina 
single court would be practicable. 


The creation of a single Court of Tax 
Appeals would make it possible effectively 
to coordinate the Board of Tax Appeals 
with the judicial system. The present 
Board of Tax Appeals, although the “court” 
of original jurisdiction for most tax con- J 
troversies, is in no way administratively co- 
ordinated with the federal judicial structure, 
Supervision of the functioning of the Divi- 
sions of the Board by the Court of Tax 
Appeals would serve to provide for the 
Board the same type of supervision now 
existing in other parts of the federal judicial 
system. The integration of the Board of 
Tax Appeals with both the judicial structure 
and the administrative system could be com- 
pleted by having the rules of procedure of 
the Board prescribed jointly by the Chief 
Justice of the Court of Tax Appeals and the 
Secretary of the Treasury. 


be proposed Court of Tax Appeals 
could be established by the creation of a 
new judicial tribunal. If it is not thought 
desirable to increase the number of federal 
courts, the Court of Tax Appeals could be 
obtained through an enlargement of the 
jurisdiction of the Court of Appeals for the 
District of Columbia. 


The existing machinery is powerless to 
stop the loss of revenue resulting from the 
uncollectibility of about 11 percent of the 
deficiencies determined by the Board. This 
situation could be corrected by requiring 
the taxpayer to post a bond or other security 
to guarantee the collectibility of the tax 
before filing a petition with the Board. In- 
stead of a bond not to exceed double the 
amount of the deficiency in question, now 
required on appeal to the Circuit Courts ol 
Appeals in lieu of payment of the deficiency 
determined by the Board, the bond would 
not exceed the amount of the deficiency m 
question, excluding interest, and the tax 
payer would be allowed to pay the tax or to 
post other security in preference to filing 
a bond. Provision could likewise be made 
that the Board in its discretion could waive 
the requirements of a bond or other security 
when it seemed clear that the government 
would incur no loss as a consequence. This 
procedure would insure the collection of the 
deficiency from the taxpayer, and at the 
same time relieve the calendar of the Board 
by discouraging appeals filed solely t? 
secure delay in assessment and collection. 
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STATE TAX CALENDAR 


1939 MAY 1939 


ew 
SUN. MON, TUE. WED. THU. FRI. SAT. 


7 8 9 10111213- 
1415 1617 18 19 20 
21 22 23 24 25 26 27 


28 29 30 31 «» «» «» vo 


ALABAMA 
May 1—— 
Automobile dealers’ reports due. 
Last day for payment of franchise tax. 
May 10—— 
‘Alcoholic beverage reports due from distrib- 
utors, retailers and wholesalers. 
Automobile dealers’ reports due. 
May 15—— 
Gasoline tax report due from carriers, trans- 
porters and warehouses. 
Lubricating oils report due from carriers, 
transporters and warehouses. 
Motor carriers tax under 1932 Act due. 
May 20-—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Sales tax reports and payments due. 


ARIZONA 


May—First Monday—— 
Bank share tax installment due. 
May 15—— 
Gasoline tax reports and payments due. 
Gross income reports and payments due. 
Motor carriers’ reports and taxes due. 
May 20—— 
Last day to make property tax returns. 
May 25—— 
Motor fuel carrier’s report due. 


ARKANSAS 
May 10—— 
Alcoholic beverage report due. 
Natural resources severance tax 
payment due. 
—— resources—statement of purchase due. 
May 15—— 
Income tax return and first tax installment 
due, 
Information return due. 
Sales tax reports and payment due. 
May 20—— 
Gasoline tax report and payment due. 


report and 


CALIFORNIA 
May 1—... 
Gasoline tax due. 
May 15—— 
Gasoline distributor’s return due. 
Use fuel tax report.and tax due. 
May 20—— 
Beer and wine report and tax due. 
Motor carriers’ gross receipts report and tax 
due. 


COLORADO 

May |j—e— 

Franchise tax due. 
May 10—— 

Motor carrier’s report and tax due. 
Oe 1S 

Coal mine owner’s report due. 

Coal tonnage tax report due. 

Sales tax reports and payments due. 


Service tax reports and payments due. 

Use tax reports and payments due. 
May 20—— 

Last day to file property tax return. 
May 25—— 

Gasoline tax report and payment due. 


CONNECTICUT 
May 1— 
Gasoline tax due. 
May 15—— _. 
Gasoline tax report due. 


+ May: 20—— 


Alcoholic beverage tax report due. 


DELAWARE 
May 1—— 
Property taxes due in Sussex County. 
May—First Monday 
Steam, gas and electric companies’ 
due. 
May 15—— 
Alcoholic beverage reports due from importers 
and manufacturers. 
Gasoline tax report due from filling stations. 
May 31—— 
Gasoline tax report and payment due from 
distributors; carrier’s report due. 


reports 


DISTRICT OF COLUMBIA 
May 10—— 

Alcoholic beverage report due from licensed 
manufacturers, wholesalers and retailers. 
Beer report due from licensed manufacturers 

and wholesalers. 
May 15—— 
Beer tax due. 
May 31—— 
Gasoline tax report and payment due. 
Last day to file application for business privi- 
lege license. 


FLORIDA 
May 10—— 
Alcoholic beverage reports due from dealers 
and manufacturers. 
May 15—— 
Alcoholic beverage report due from carriers 
and transporters. 
Chain store gross 
payment due. 
Gasoline tax report and payment due. 


receipts tax reports and 


GEORGIA 
May i1—— 
Last day to file bank share tax return. 
Last day to file property tax return. 
May 10—— 
Tobacco wholesale dealer’s report due. 
May 15—— : 
Malt beverage tax report and payment due. 
May 20—— 
Gasoline tax report and payment due. 
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1939 MAY _ 1939 


ee 
SUN. MON. TUE. WED. THU. FRI. SAT. 


wo 123 45 6 
7 8 9 1011 1213 
1415 1617 18 19 20 
21 22 23 24 25 26 27 
28 29 30 31 «» «» «» 


IDAHO 
May 1—— 
Last day to make mining claims report. 
Ore severance tax report due. 
May 10—— 
Beer dealers’ report due. 
May 15—— 
Electric power companies’ reports and tax 
due. 
Gasoline tax report and payment due. 


ILLINOIS 
May 10—— 
Motor carriers’ mileage tax due. 
May 15—— 
Alcoholic beverage reports due from ware- 
housemen, 
Last day to make alcoholic beverage report. 
Public utilities’ reports and taxes due. 
Sales tax report and payment due. 
May 20—— 
Gasoline tax report and payment due. 
May 30—— 
Transporters’ gasoline tax report due. 


INDIANA 
May 1—— 
Private car companies property tax return 
due, 
May—First Monday—— 
Semi-annual installment of property tax due. 
May 15—— 
Bank share tax report due. 
Banks and trust companies’ intangibles tax 
report due. 
Carriers’ gasoline tax report due. 
May 20—— 
Bank share tax due. 
Banks and trust companies’ intangibles tax 
due. 
Building and loan association’s intangibles tax 
report and payment due. 
May 25—— 
Gasoline tax report and payment due. 


IOWA 
May 1—— 
Electric transmission line’s property tax re- 
port due. 
Telephone and telegraph companies’ property 
tax reports due. 
May 10— 
Beer tax report and payment due from class 
A permittees. 
Gasoline tax report due from carriers. 
Ton-mile report due from motor carriers. 
May 15—— 
Ton-mile tax due from motor carriers. 
May 20—— 
Gasoline tax report and payment due. 


KANSAS 
May 5—— 
Alcoholic beverage report due from whole- 
salers and distributors. 
May 10—— 
Malt beverage report and tax due. 
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May 15—— 
Compensating tax report and payment due. 
Gross ton-mileage tax report and payment due 
from motor carriers. 
May 20—— 
Sales tax report and payment due. 



















































































May 25—— 
Gasoline tax report and payment due. 
May 31—— 
Last day for express companies to file report. 
































KENTUCKY 








May 10—— 
Alcoholic beverage reports due. 
Alcoholic beverage tax due from blenders and 
rectifiers, 
Gasoline tax report and payment due from 
importers and refiners. 
May 15—— 
Motor vehicle fuel (other than gasoline) re- 
ports and payment due. 
Passenger carriers’ mileage tax due. 
Public utilities’ gross receipts tax reports and 
payment due. 
May 20—— 
Oil production tax report and payment due. 
May 31—— 
Gasoline tax report and payment due from 
dealers and transporters. 















































































































































LOUISIANA 








May i—— 
Pipe line transportation tax due. 
Public utility license tax due. 
Tobacco report due from wholesalers. 
May 10—— 
Gasoline tax reports due from importers. 
Kerosene tax report and payment due from 
importers. 
Light wine and beer reports due from im- 
porters. 
Lubricating oils report due from importers. 
May 15—— 
Gasoline tax report due from carriers. 
Income tax return and first tax installment 
due. 


Information return due. 

Intoxicating liquor reports due from dealers 
and manufacturers, 

Kerosene tax report due from carriers. 

Light wine and beer report due from carriers. 

Lubricating oils report due from carriers. 

Tobacco report due from wholesale dealers. 

May 20—— 

Gasoline tax reports and payment due from 
dealers. 

Kerosene tax report and payment due from 
dealers. 

Light wine and beer report due from dealers 
and manufacturers. 

Lubricating oils tax due; dealer’s report due. 


New Orleans sales tax report and payment 
due. 


Petroleum solvents report due. 
Sales tax report and payment due. 





































































































































































































MAINE 








May 1—— 

Express company report due. 

Gasoline tax due. 

Insurance companies’ premiums tax due. 
May 10—— 


Malt beverages report due from manufac- 
turers and wholesalers. 


May 15 
Gasoline tax report due. 
Parlor car companies’ reports due. 
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MARYLAND | 
| May 1—— 
| Chain store tax due. } 
| Express, telegraph and transportation com- 
| panies’ license fees due. 
May 10—— 

Additional tax on whiskey due. 

Admissions tax payment due. 
|; Cosmetics tax due. 
May 31—— 

Beer tax report and payment due. 

Gasoline tax report and payment due. 





MASSACHUSETTS 
May 10—— 
Alcoholic beverage tax report and payment 
due. 
May 31—— 
| Gasoline tax report and payment due. 


















MICHIGAN 
May 1—— 
Gas and oil severance tax report and payment 
due. 
May 5—— 


Gasoline tax report due from carriers. 
May 15—— 

Sales tax reports and payment due. 

Use tax reports and payment due. 


May 20—— 
Gasoline tax report and payment due from 
distributors. 
MINNESOTA 
May 1—— 


First day to file bank share tax reports. 
Iron severance tax due. 
May 10—— 
Alcoholic beverage reports due from brewers, 
manufacturers and wholesalers. 
Iron severance tax reports due from carriers. 
Royalty tax due. 


May 15—— 
Mileage tax due from interstate motor car- 
riers. 
May 25—— 
Gasoline tax payments due. 
May 31—— 
Last day to pay royalty tax. 
MISSISSIPPI 
May 1—— 


Second installment of property tax due. 
May 5—— 

Factory reports due. 

May 10—— 

Admissions tax reports and payment due. 
May 15 
Gasoline tax reports and payment due. 

Light wine and beer report due from distrib- 
utors, retailers and wholesalers. 

Sales tax reports and payment due. 

Tobacco report due from distributors, manu 
facturers and wholesalers. 

Use tax reports and payment due. 





MISSOURI 
May 1—— 
Insurance companies’ premiums tax due. 
Last day for express companies to make re- 
port and pay gross receipts tax. 
May 5—— 
Non-intoxicating beer permittee’s report due. 
May 15—— 
Franchise tax due. 
Gasoline tax reports and payment due. 
Retail sales tax reports and payment due. 





MONTANA 


May 15—— 
Electric company reports and tax due. 
Gasoline tax reports and payment due. 
Liquor tax report and payment due from 
| brewers and wholesalers. 





May 20—— 


Crude petroleum reports due from 
producers, refiners and transporters, 


May 30—— 


Telephone companies’ tax and report due. 


May 31—— 


Last day to file foreign corporation 


in counties. 


Semi-annual installment of property tax due. 


NEBRASKA 


May 1—— 


First installment of real property tax due. 


May 15—— 


Alcoholic beverage reports due from manv- 
facturers and wholesale distributors. 

Gasoline tax reports and payment due. 

Imitation butter report and tax due. 


May 20—— 


Gasoline use tax due. 
Non-resident motor carrier’s report due. 


May—Last Monday. 


Intangible property tax returns due. 


NEVADA 


May 1—— 


Bee owner’s report due. 


May 15—— 


Gasoline tax report due from carriers. 


May 25—— 


Gasoline tax reports and payment due from 


dealers, 


NEW HAMPSHIRE 


May 1—— 


Domestic insurance companies’ premiums tax 


reports due. 
Gasoline tax due. 
May 10—— 


Alcoholic beverage reports due from manu- 
facturers, permittees and wholesalers; per- 
mittees payment due. 


May 15—— 


Gaseline tax reports due. 


NEW JERSEY 


May 1—— 


Quarterly installment of bank share tax due. 
Quarterly installment of property tax due. 





May—First Tuesday: 


Telegraph, telephone, 
sleeping car, gas and electric line, oil and 
pipe line companies’ reports due. 





May 10 


Excise tax report and payment due from 
busses in municipalities. 

Gross receipts tax report and payment due 
from busses in municipalities. 


May 15 





Alcoholic beverage reports due. 


May 30—— 


Gasoline tax report due from carriers. 


May 31—— 


Gasoline tax reports and payment due from 


distributors. 


NEW MEXICO 


May 1—— 


Bank tax delinquent. 


Franchise tax due. 


Semi-annual installment of property tax due. 


May 15—— 
Occupational gross 
payment due. 


Oil and gas conservation tax report due. 
Severance tax and report due. 


May 20—— 


Motor carrier’s report and tax due. 


May 25—— 
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income tax 


Gasoline tax report and payment due. 
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NEW YORK OREGON May 15—— 


lealers [May 1S— | May 10—— Gasoline tax report and payment due from 
" [EP rranchise (income) tax return and first in-| Oil production tax reports and payment due. distributors and retailers. 
stallment of tax due. May 20—— Sales tax return and payment due. 
due. Transportation and transmission company ad-| Alcoholic beverage tax reports and payment Use tax return and payment due. 
ditional tax and report due. due. 


reports Mf yay 20 | Gasoline tax reports and payment due. VERMONT 
“aleoholic beverage taxes and reports due. Motor carrier’s report and tax due. May 10—— 


Alcoholic beverage tax reports and payment 
May 25-——— . i ks PENNSYLVANIA due. 
New York City conduit companies’ taxes and May 10 M 15 
reports due. Malt beverage reports due A , 
Rage at rs fis cai . ‘ iia . ectric light and power companies’ reports 
New York City public utility excise tax re Spirituous and vinous liquor reports due from and rl due - ” " 
turns and tax due, importers ‘i e 
ay 31—— 
May 31—— § 4 
Gasoline tax reports and payment due. . + agente rag aie = gta > 
Insurance companies’ premiums tax report ax on Ceposits in national banks due. 
and tax due. HA 
Water, gas, electric, etc., companies’ reports SF Bile | ; VIRGINIA 
and taxes due. | og May 1—— 


Property tax returns due from canal, car and 
NORTH CAROLINA car trust, mercantile, pipe line, and railroad 
May 1 f i, companies. 

Alcoholic beverage tax and railroad report a oe Public utilities’ reports due. 


due. May 10—— 
Gasoline tax reports due from carriers. Beer dealers, bottlers and manufacturers re- 
May 15 " ‘ port due. 
Sales tax report and payment due. v4 _ en . : : , May 20—— 
Spirituous liquor tax due. hau and payment! Gasoline tax reports and payment due. 
May 20—— Second installment of incom ‘ 
Gasoline tax reports and payment due from| may 31 “ ee ae ee — WASHINGTON 
distributors, Gasoline tax reports and payment due. ea car companies’ annual report due 
NORTH DAKOTA RHODE ISLAND May 10—— 
. ee May 10 Brewers and manufacturers of malt products 
ms tax Bank share reports due. Alcoholic beverage report due from manufac- —reports due. 
Telephone corporations’ reports due. turers. May 15—— 
May 15—— 


Gasoline tax due. Admissions tax report and payment due. 
Gasoline tax reports and payment due. May 15—— 


Butter substitutes reports and payment due. 

Interstate motor carrier’s tax due. Gasoline tax reports due. Gasoline tax reports and payment due. 
Gross income tax return and payment due. 
OHIO SOUTH CAROLINA Public utilities’ gross operating tax report 
May 10—— May 1—— and payment due. 

Admissions tax report and payment due. Public utility franchise tax due. Sales tax report and payment due. 

Alcoholic beverage reports due from class A| May 10—— Use tax report and payment due. 

and B permittees. Admissions tax report and payment due. 
Sixth installment of property tax due under Last day to file power tax return and pay tax. 


the Whittemore Act. May 20—— 7 p 
May 15 Gasoline tax report and payment due. im tet SH 
ER ETE I 


iX due, 





Unregistered dealers in motor vehicle fuels— = 
ate due. SOUTH DAKOTA ann? SERRE NT V Sal 


ep RN apts 4 
. May i1—— FR iv \ | 
May 20- : : , Bank share tax (first installment) delinquent. = NEU BLA) 
Gasoline tax reports due from dealers. - gee 


Motor carriers of passengers tax due. ———3 
May 30-— May 15—— wy 
Gasoline tax report due from carriers. Alcoholic beverage reports and taxes due. = ' 1 
May 31 Gasoline tax report due. : 4 
Gasoline tax due. Sales tax reports and payment due. 
Last day for sleeping car, freight, and equip- May 31—— 
ment companies to file rolling stock tax TENNESSEE Semi-annual installment of property tax due. 
report. May 
; Cottonseed oil mill’s report due during month. WEST VIRGINIA 
r and OKLAHOMA May 10—— May 1 
il and May 1 Alcoholic beverage barrel tax due. Bank share tax due. 
Oil, gas and mineral gross production reports} Bus mileage report and tax due. Property tax returns due. 


and payment due. Gasoline and oil inspection report due from Semi-annual installment of property tax due. 
Property tax installment due. carriers. 


. : May 10—— 

May 5—— Last day to file alcoholic beverage report. Alcoholic beverage tax reports and payment 
Operators’ reports of mines other than coal May 20—— ; . due. 

due Gasoline tax report and payment due from 
7 i distributors. a 
ae pene ; Mileage tax returns and payment due from| Sales tax reports and payment due. 
Airports’ gross receipts tax reports and pay- freight carriers. May 30 

ment due. Gasoline tax reports and payment due. 
Alcoholic beverage reports and payment due. TEXAS 


~ — ISCONSIN 
Franchise tax due. _— wIs 5 
May 15 , Boats and vessels’ reports and taxes due. 
Oleomargarine dealers’ reports and taxes due. Coal docks’ reports and taxes due. 
May 20—— ’ 
Gasoline tax report and payment due. Grain elevators’ reports and taxes due. 
May 25—— May 10— 
Carbon block production tax report and pay-| Alcoholic beverage tax reports due. 
ment due. May 20—— 


Natural gas production tax report and pay-| Gasoline tax reports and payment due. 
ment due. 


May 15 Oil production tax reports and payment due. 


WYOMING 
‘ Prizes and awards of theatres tax report and M 1 
Gasoline tax reports and payment due. payment due. ay a t a 
Motor carrier’s mileage tax due. Railroad property tax returns due. 


Sales tax reports and payment due. UTAH May 10—— 


Use tax reports and payment due. May 10—— Bank share tax installment due. 


May 20—— Gasoline tax report due from carriers. Gasoline tax reports due from carriers. 
Coal mine operator’s report due. | Liquor licensee’s reports due. | Property tax (semi-annual installment) due. 











































224 





May 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
May 20—— 
Motor carrier’s tax and reports due. 


FEDERAL TAX CALENDAR 


May, 1939 
May 15—— 

Corporation income tax and excess-profits tax 
return due for fiscal year ended February 
28. Form 1120. 

Entire income-excess profits tax or first quar- 
terly payment thereof due on returns for 
fiscal year ended February 28, due to be 
filed by May 15. Forms 1040, 1041, 1120, 
1120H and 1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion on returns (citizens abroad, etc.) for 
fiscal year ended November 30, with interest 
at 6% from February 15 on first installment. 
Form 1040 or 1120. 


Entire income tax or first quarterly install- 
ment thereof due on returns of nonresidents 
for fiscal year ended November 30. Forms 
1040 and 1120NB. 

Fiduciary income tax return due for fiscal 
year ended February 28. Form 1041. 


Foreign partnership return of income due by 


May 15 continued 
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Individual income tax return due by general 
extension for fiscal year ended November 30 
in case of American citizens abroad. Form 
1040. 

Individual income tax return due for fiscal 
year ended February 28. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
February 28, 1938. Forms 1040B and 1120NB. 

Life insurance company income tax return 
due for fiscal year ended February 28. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due. Form 957. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended November 30. 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended November 30. Form 
1040NB. 

Nonresident foreign corporation income tax 
return due for fiscal year ended November 
30. Form 1120NB. 

Partnership return of income due for fiscal 
year ended February 28. Form 1065. 

Personal holding company returns due for 
fiscal year ended February 28. Form 1120H. 

Resident foreign corporations and domestic 
corporations with business and books abroad 
or principal income from U. S. possessions 


May 15 continued 


May 20—— 


May 31 





April, 1939 












Second quarterly income-excess profits tax 
payment due for fiscal year ended Novem. 
ber 30. Forms 1040, 1041, 1120, 1120H ang 
1120L. 


Second quarterly income tax payment due on 
returns of nonresidents for fiscal year endeq 
August 31. Forms 1040B and 1120NB, 


Stockbrokers’ monthly return of stamp ac. 
count due for April. Form 838, 


Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended August 31, 
Forms 1040, 1041, 1120, 1120H and 1120L, 


Monthly information return of ownership cer. 
tificates and tax at source on bonds due for 
April. Form 1012. 





Admissions, dues and safe deposit box rentals 
tax due for April. Form 729. 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oi] 
by pipe line due for April. Form 727, 

Manufacturer’s excise tax on lubricating oils, 
fancy wooden matches and gasoline due for 


April. Form 726. 

Manufacturer’s excise taxes on sales due for 
April. Form 728. 

Processing tax on oils due for April. Form 
932. 
























































































































































































































general extension for fiscal year ended No- 
vember 30. Form 1065. 


Major Tax Problems of Industry 
(Continued from page 204) 


When capital consumption is greater than capital 
creation and when this result is brought about by 
high taxes, then it is time to give the tax problem 
some serious thought. This decrease in available 
capital is undoubtedly traceable directly to high taxes. 

We know that “isms” are taking this country by 
leaps and bounds in the form of demands for unrea- 
sonable and impossible Utopian social legislation 
which must be paid for in some form of taxation that 
undoubtedly aggravates the existing situation in its 
effect on industry. Can we not take the government 
out of these paternalistic schemes so that we can 
reduce taxes and create employment and start the 
existing cycle in reverse? Let the government re- 
move some of its restrictive policies on business and 
see how much brighter will be the outlook and how 
quickly the existing emergencies will tend to disap- 
pear. Private industries can do these things quicker 
than government and that has been proved by past 
experience: We have more today than any people 
on the face of the earth, largely due to the ingenuity 
of private industry. The great advances happened in 
a period when private industry could function with 
the least restraint and when taxes were lowest. 

These statements regarding taxation apply to the 
states as well as to the Federal Government. Taxa- 
tion today determines the state where industry locates. 
May I give you a concrete illustration? One of our 
subsidiaries had a plant in a certain state. That state 
attempted to tax the sale of our product not only 
where manufactured, but in every other state in the 
Union. We closed our plant and sold it at a sacrifice. 


Administrative Difficulties 


Aside from the tremendous dollar burden of taxes 
on industry for the past few years probably one of 





—returns due for fiscal year ended Novem- 
ber 30 by general extension. Form 1120. 


Form 1 (Sugar). 





the most serious problems is that of complying with 


the various taxing laws. The Westinghouse Com- 
pany, an ordinary manufacturing concern, maintains 
approximately 1,600 tax files of which more than 1,000 
are what we consider active files. It is necessary to 
review the greater portion of these active files at least 
once a month. In many cases the cost of preparing 
the data for determining a relatively small amount 
of taxes is much greater than the tax involved. In 
our case we have estimated that the administrative 
cost will probably exceed 2% of the amount of tax 


involved, which is a staggering burden on top of the 
tax itself. 


Do you have any idea as to the number of prob- 
lems that are presented in analyzing sales to deter- 
mine the jurisdiction within which such sales should 
be reported? If one had to analyze each invoice in- 
volving one hundred thousand dollars worth of sales 
the task would be laborious but when one must ana- 
lyze millions the burden becomes stupendous. 


Can you visualize the effort required for complying 
with Federal and State Social Security and Unem- 
ployment Taxes for an organization involving 50,000 
individuals scattered throughout the entire United 
States? This alone requires the filing of several hun- 
dred thousand tax returns which involves substantial 
indirect expenses. 


Merely mentioning real and personal property taxes 
as a practical illustration of the work involved, I have 
in mind a state wherein our company files a report 
of its tangible personal property for eighty-five of the 
eighty-seven counties in the state. The taxes im- 
posed apply to two hundred and sixty separate tax- 
ing jurisdictions. A complete and careful record 


must be maintained for each separate taxing juris- 
diction. The report is filed and carefully audited by 
the taxing authorities and a recapitulation made and 
a breakdown of same distributed to each County) 


Sugar (manufactured) tax due for April. 
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Auditor who must render separate tax statements for 
each taxing jurisdiction involved. A different tax 
rate will apply to each separate taxing district. As 
the taxpayer we must issue separate vouchers for 
each county and redistribute and account for the ex- 
pense for each company operating unit involved. I 
assume that no one with practical experience in deal- 
ing with these matters will deny that administrative 
problems present one of the greatest difficulties. 
do not mention this case in the spirit of criticism but 
merely to bring out the difficulties encountered. 


‘axing authorities should listen with a sympathetic 
ear to the pleas of taxpayers for added time within 
which to prepare and file the voluminous data they 
require. The principal amount of the burden repre- 
sents an overload for the first six months of the year 
when most taxing jurisdictions require their reports 
to be made. 


Social Reform Taxes 


Many of our taxing statutes have been enacted to 
bring about a social reform. The “Undistributed 
Profits Tax” had this as one of its objectives as a 
result of a school of thought developed by theorists 
who have no practical experience in the application. 
Why, again I ask, do we not consult industry to 
determine whether these measures are good for the 
country at large? Why, again I ask, is government 
so concerned in adopting the impractical suggestions 
of theorists as compared to the practical suggestions 
of those who must pay the staggering burden of 
taxation ¢ 

More discussion and a better understanding should 
be given to the cost of government, to efficiency and 
economy in government, to the establishment otf 
business methods in operating our government, to a 
better education of the citizenry as to their responsi- 
bility to government and their understanding of gov- 
ernment. When this is done then we shall see an 
approach to a sane solution of not only the tax prob- 
lems of industry but the tax problems of every class. 
In discussing forms of taxation we should confine 
ourselves not to the social aspects but to the aspect 
of raising revenue only as a tax problem and the equal 
and fair distribution of the burden. There must be 
a return to the principle that taxes will be imposed 
for revenue only and not to correct social evils. 


The increase of employment should be the part of 
industry, not government, and government should in 
the matter of taxes put industry in a position to give 
more employment. No less a distinguished Democrat 
than Grover Cleveland expressed very forcibly these 
principles, as follows: 

“When more of the people’s sustenance is exacted through 
taxation than is needed for the economical administration of 
the government, such taxation becomes ruthless extortion, 


and: is a violation of the fundamental principles of a frec 
government. 


“The lessons of paternalism ought to be unlearned, anid 
the better lesson taught that, while the people patriotically 
support the government, the government’s functions do not 
include the support of the people.” 
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Cooperation between Industry and Government 
in Formulating Tax Laws 


Any person who has been associated with a large 
corporation over a period of years and has seen the 
tremendous growth of the taxes such an organization 
must pay, realizes that the subject of taxation is one 
of the most important of the day. Yet literally thou- 
sands of tax laws have been enacted without consult- 
ing the taxpayer to determine whether those laws 
were good, bad, or indifferent. In fact, there is among 
politicians a tendency to rush tax bills through before 
the taxpayer has time to understand them. Industry 
is unfamiliar with the problems of government, in- 
cluding tax administration just as government is 
unfamiliar with the problems of industry. It is about 
time for a “new deal” in handling this important 
problem of taxation. If industry has serious tax prob- 
lems, it is about time that we told the government 
about those problems and both sat around the confer- 
ence table and to decide the kind of tax to be imposed. 
No lesser person than President Roosevelt has stated 
that America has no tax system and that the time 
has come for definite action along practical lines. He 
has not suggested, however, to my knowledge, that 
business be brought into the picture of providing a 
tax system. 


Bring industry and government together around 
the table before the bills are introduced. May I illus- 
trate what I mean. When the political bodies. feel 
that there is a need for certain tax legislation, why not 
call in the taxpayers against whom the bill is aimed 
and get their views. This, I am sure, would prevent 
many unwise laws from being passed. People, as a 
rule, are not unreasonable and are generally willing 
to look at the opponent’s viewpoint. A certain law 
was passed in Pennsylvania which affected our com- 
pany and other corporations. We felt that we must 
oppose this bill when it came up for hearing before 
the Senate Committee and did so, and the legislation 
was so plainly unwise that it was killed in Committee. 
The proponent of the legislation, who was very fair, 
after the hearing, came to me and said, “I had not the 
least idea when I introduced that bill that it would 
have the effect you stated and had T known it I would 
never have introduced it.” 


Had the legislative committee called in industrial 
representatives around the table when the bill. was 
being discussed this thing would not have happened 
with the attendant annoyance and expense to both 
the taxpayer and the State. 


Business Confidence 


Perhaps the most important thing right now is 
restoration of confidence. The government should 
never be at loggerheads with industry and business in 
bitter strife, and that is the way we have been drift- 
ing. Lately in Washington there has seemed to be a 
change for the better in the relationship between 
government and industry. When we look at the 
European crisis, it is high time that we stressed in- 
ternal unity in the United States. 

With industrial taxpayers daily making statements 
regarding the hindrance of the tax burden and the 
destruction of confidence in the governments impos- 
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ing that burden, it is time to take serious note of 
this condition. These are no idle statements but rep- 
resent those of responsible citizens of our country 
who honestly believe that a reduction in the stagger- 
ing tax burden resulting from the enormous govern- 
mental expenditures will open the way for new 
industries and an expansion of existing industries to 
a point where it will relieve the unemployment prob- 
lem. The unemployment problem is probably caus- 
ing and bringing about the greatest portion of our 
immense tax burdens. Instead of the government’s 
trying to feed and clothe our unemployed, let indus- 
try assume that burden and let government give in- 
dustry the chance and opportunity of earning a 
sufficient amount so that men can be taken off the 
relief rolls and put back to work at fair wages. 


There are : ome strange things in this tax business. 
We talk abou: government putting people on relief. 
Government n-ver put one soul on relief. It is indus- 
try and other taxpayers that put people on relief. 
Government is merely the collector of the money. 
Our industrial system, which some say has failed, is 
what has carried the bulk of the burden of relief and 
all other expenses of government. 


In making these comments I want it distinctly 
understood that I am not criticizing the government. 
I am not saying that the government is entirely to 
blame for the present state of affairs. It may well 
be that people must be fed and clothed no matter 
what the circumstances under which they have 
reached unemployment. Let me say, also, I have no 
patience with industry continually quarreling with 
government and vice versa. Cooperation and under- 
standing is what is needed. 


Lest I leave you in too gloomy a mood, let me give 


you this picture, from a tax magazine, as to why taxes 
are not so bad: 


. there is always a chance with taxes—two chances in 
fact; you are either taxed or you are not taxed, and if you 
are not taxed you are all right, but if you are taxed you still 
have two chances, you are either taxed too much or too 
little; if you are taxed too little you are all right, but if you 
are taxed too much, why, then you still have two chances, 
because you can either get your tax reduced or you don’t 
get it reduced. If you get it reduced you are all right, but 
if you do not get it reduced you still have two chances, be- 
cause you can either pay it or not pay it; if you pay it, it 
is all right; if you don’t pay it you still have two chances, 
because you then can be sold out or not sold out. If you 
are not sold out, it is all right, and if you are sold out you 
have two chances, because you can either redeem your prop- 
erty or not redeem it. Of course, if you redeem your prop- 
erty you are all right, but if you do not redeem it you are 
just as well off as you were before, because then, you see, 
you have lost your property and you haven’t any taxes to 
pay, and you come back to the first position where you are 
not taxed at all. So you see, that in the end taxes are not 


so bad.” 

I have outlined the major problems of industry 
from the taxpayer’s standpoint as I see them in con- 
nection with taxation. One thing seems certain— 
changing the forms of taxation is not the approach 
to a solution of the difficulties. I admit, too, that I 


do not know the solution to all these problems, but 
associations of taxpayers can reach a proper solution. 











Leaders Commend Opinion Voiding 
Chain Store Tax 


Spokesmen of business, merchandising and adver- 
tising are acclaiming a recent Pennsylvania court 
decision invalidating the state chain store tax as a 
victory for consumers in their fight against arbitrary 
taxes which increase living costs. 

Foremost among the commentators was Q. Forrest 
Walker, economist for R. H. Macy & Co., who felt that 
the decision “reveals with great clarity the unfair and 
vicious burden placed on the chain store method of 
distribution by taxes of this character. The principles 
set forth in the decision must appeal to every believer 
in fair play. 

“If we are to find markets for the output of our 
farms and factories,” he continued, “we cannot wisely 
use the taxing power to destroy the agencies that 
make such increased distribution possible.” 

Handed down February 20 in the Dauphin County 
Court at Harrisburg by Chancellor William M. 
Hargest,’ the decision characterized the tax as “un 
just, arbitrary and illegal,” and stated that there is 
“no reasonable basis for the separate classification and 
taxation of single stores and groups of stores under 
the same general management.” ‘The act was set 
aside on the ground it violated the provision of the 
state constitution which requires that “all such taxes 
shall be uniform upon the same class of subjects.” 

Walker pointed out that alert independents do not 
fear chain competition. “Most progressive merchants, 
whether they operate large or small stores, are not 
interested in the destruction of competition,” he said. 
“The resourceful and competent can always capitalize 
on the opportunities it presents.” 

He declared that the taxing power is misused when 
it is invoked to destroy economical distribution, stat 
ing “the public needs to know the truth about these 
laws because they are not really revenue measures 
but efforts to boost the cost of living of every citizen.” 

The Pennsylvania decision closely followed action 
by the New Jersey Supreme Court,? which outlawed 
municipal ordinances placing “confiscatory” levies on 
self-service stores. The two verdicts appeared to 
mark a turning point in the imposition of discrimina- 
tory levies on any types of retail stores, business 
observers believed. 

Bearing out this contention is a recent survey com 
pleted by Standard Statistics, which stated that “the 
tide seems to be turning against baiting the chain 
stores through punitive taxation. Indications are 
that any state taxes of this nature enacted in 1939 
will be few.” 

Alfred T. Falk, director of consumer education and 
research of the Advertising Federation of America, 
declared such taxes were “unwise and unfair,” and 
believed they should be “thrown out everywhere.” 

He said that public relations activities undertaken 
by the chains have “raised a flood of public opinion 
against chain store persecution.” He credited con 
sumer opposition with much of this feeling. 

Arthur M. Travers, legislative expert of the Mer 
chants Association of New York, pointed out that 
business generally would suffer if chains were abolished, 
and said the “Pennsylvania decision shows the trend 
of judicial thought along this line.” 


1 American Stores v. Boardman, Penn. CT { 43-502. 
24 Atl. (2d) 16. 
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ALABAMA 


On March 14, 1939, the General Session 
was recessed until July 18, 1939. On March 
15,1939, the First Special Session was called 
to convene the following day. Bills enacted 
at the General Session and approved by 
the Governor and bills introduced at the 
First Special Session follow: 


Approvals 


Business Licenses.—H. B. No. 118 pro- 
vides for the licensing and collection of 
license fees from milk dealers. 

Collection of Taxes——H. B. No. 183 
amends section 201 of the General Revenue 
Act relating to the use of state machinery 
in the collection of municipal taxes. 

Gasoline Taxes.—H. B. No. 201 author- 
izes the levy of a gasoline tax in Mont- 
gomery County. H. B. No. 200 repeals the 
existing authorization law. 

Income Tax.—H. B. No. 27 taxes the in- 
come arising from obligations of the Fed- 
eral Government or instrumentalities thereof. 

H. B. No. 54 taxes the income of officers 
and agents of the Federal Government and 
instrumentalities thereof. 


Property Taxes.— 
H. B. No.- 57 makes 
taxable all the prop- 
etty and activities of 
the United States and 
its agencies which the 
State of Alabama may 
constitutionally tax. 


S. B. No. 14 pro- 
vides a County Board 
of Equalization for 
each county in the 
state. 


Sales Tax.—H. B. 
No. 332 adds a new 
section to the Sales 
Tax Law exempting 
sales of fuels and sup- 
plies to ships. 


S. B. No. 132 ex- 
empts from the tax 
sales of live-stock by 
whomsoever made. 


Use Tax—H. B. 
No. 83 enacts a new 
Use Tax at the same 


rates as are prevalent 
nthe Sales Tax Law. 


Jurisdiction 
Alabama 


Arizona 
Arkansas 


California 
Colorado 
Connecticut 
Delaware 


Florida .... 
Georgia 
Idaho . 
Illinois 


Indiana 
Iowa . 
Kansas .. 
Maine ... 


Maryland 
Massachusetts 
Michigan .. 
Minnesota 


Missouri 
Montana 


Alabama (ist Sp.) ..Mar. 
J 


. .. Jan. 


NDER the above heading, report will 

be made of the introduction of, and 
action taken on, state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” ‘This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. A 
copy of the text of any bill reported may 
be obtained for a service charge of one 
dollar. 


Introductions 
Income Taxes.—S. B. No. 6 proposes an 


amendment to the constitution empowering 
| the legislature to levy certain income taxes. 


Calendar of 1939 Legislative Sessions 


Date of 
Adjourn- 
ment 


Date of 
Meeting 
Jan. 10 
16 


Jurisdiction 
Nebraska 
Nevada 


New Jersey 


New Mexico 

New York 

North Carolina ... 
North Dakota 


~ 
SnNOA Weed OW 


OCRIGNOMA. ....600e 
Oregon 
Pennsylvania 


Rhode Island ...... 
South Carolina 
South Dakota 
Tennessee 


. Jan. 


Jan. 


Jan. 
Jan. 
. Jan. 
..Jan. 


Jan. 
Jan, 


Washington oer 


West Virginia 
Wisconsin 


Ne whrhh BOUW! 


* Recessed March 14 to July 18. 


Date of 
Meeting 
Jan. 3 
Jan. 
New Hampshire....Jan. 4 
Jan. 


Jan. 
Jan, 
Jan, 
Jan. 


Jan. 


Property Taxes.—H. B. No. 28 provides 
for a constitutional amendment to levy a 
Special District Tax not to exceed 30¢ per 
$100 on taxable property of the school 
districts of Attala and Montevallo. 


Sales Tax.—H. B. No. 20 restrains cities, 
towns and counties from assessing addition- 
al sales tax without vote by the people. 


ARIZONA 


The 1939 Regular Session of the Legis- 
lature adjourned sine die March 13, 1939. 
The following laws heretofore unreported 
have beeen approved by the Governor: 


Approvals 


Alcoholic Beverages.—S. B. No. 154 re- 
vises the fees for alcoholic beverage li- 
censes. This Bill becomes Ch. 64. 


Delinquent Property Taxes.—S. B. No. 
129 provides an optional method of paying 
delinquent taxes prior to November, 193 
in 20 semi-annual installments. 


Luxuries Excise Tax.—S. B. No. 184 
amends the law relating to the Luxuries 
Excise Tax Law with regard to licenses 

required under the 
law. This Bill be- 
comes Ch. 76, 


Motor Vehicles.— 
S. B. No. 11 sets up 
lieu tax in the form 
of a license fee on 
motor vehicles; rate 
in incorporated towns 
3 cents and rural 4 
cents on each dollar 
of full cash value. 


This Bill becomes 
Ch. 47. 


Taxation—H. B. 
No. 23 levies a one 
mill tax for the sup- 
port of volunteer fire 
departments. 


Tobacco Tax.—sS. 
B. No. 184 puts col- 
lection of tobacco 
tax in liquor enforce- 
ment division and 
charges state treas- 
ury with handling of 
revenue stamps and 
wholesalers with af- 
fixing them to pack- 
ages. 


Date of 
Adjourn- 


16 
10 
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ARKANSAS 


The Arkansas’ Legislature convened 
January 9, 1939, and adjourned sine die 
March 9, 1939. The following bills have 
been approved: 


Approvals 


Alcoholic Beverage Taxes.—S. B. No. 
375 repeals law providing for an inspection 
fee on liquors sold for consumption outside 
of state. 


S. B. No. 383 levies a tax on the manu- 
facture, sale, transportation, possession or 
disposition of malt and vinous beverages 
To Temperance Committee. 

S. B. No. 414 amends Sec. 1 of Act 
No. 108, L. 1935, levying privilege taxes on 
distilling spirituous liquors and manufactur- 
ing malt or vinous liquors. 

S. B. No. 417 prohibits offering or giving 
of any inducement to promote the sale of 


liquor and limits retailers to areas having 
police protettion. 


H. B. No. 449 levies a consumers sales 
tax on liquor, beer and wines. 

Business Licenses.—S. B. No. 279 regu 
lates the practice of general contracting. 

H. B. No. 150 regulates and taxes the 
business known as travel bureaus. 


Chauffeurs’ Licenses.—S. B. No. 131 re- 
quires payment of 50¢ registration fee for 
motor vehicle operators. 


Gasoline Tax.—H. B. No. 523 amends 
Act No. 146, L. 1929, relating to the gas- 
oline tax. 


Income Tax.—S. B. No. 80 amends Sec 
13 of Act 118 of 1929 relating to income 
tax returns. 


Motor Vehicle Registration—S. B. No. 
488 changes the time for collecting motor 
vehicle license fees for 1940 and subsequent 
vears from November 1 to December 3]. 


TAX ES—The Tax Magazine 


H. B. No. 533 levies a tax on motor buses 
operating over definite routes and in lieu 
of street cars. 


Oil and Gas.—S. B. No. 26 creates oil 
and gas commission to prescribe rules and 
regulations for drilling wells. 


Property Taxes.—H. B. No. 211 provides 
for the extension and collection of general 
property taxes now required to be paid by 
intercounty bus and truck line companies. 


H. B. No. 494 amends Sections 13710 and 
13711 of Pope’s Digest, clarifying the law 
of homestead exemption. 


Sales Tax.—S. B. No. 552 repeals Section 
24 of Act No. 154 of L. 1937, continuing in 
effect the present sales tax. 


CALIFORNIA 


Although a large number of tax bills have 
been introduced, no important action has 
been taken by the Legislature since our 
last issue. The following bill was recently 
introduced: 


Introduction 
Gross Transactions Tax.—A. B. No. 2775 


imposes a one per cent gross transactions 
tax. To Revenue Committee. 


CONNECTICUT 
No additional tax bills have been intro- 
duced 


DELAWARE 


Bills introduced in the Delaware Legis- 
lature since our last issue appear below: 


Introductions 


Contractors’ Licenses——H. B. No. 225 
amends the law relating to licenses of resi- 
dent and non-resident contractors. To 
Revised Statutes Committee. 
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Manufacturers’ Licenses.—H. B. No. 226 
relates to license taxes on manufacturers. 
To Revised Statutes Committee. 

Motor Fuels.—H. B. No. 409 imposes g 
tax on motor fuels. 


Occupational Licenses.—H. B. 
relates to occupational licenses. 


Pin Ball Machines.—H. B. Nos. 288 and 
367 provide for the licensing of pin ball 
machines. 


: Processors and Canners.—H. B. No. 455 
imposes a license tax on processors and 
canners. 

Property Taxes.—H. B. No. 381 relates 
to the assessment of personal property for 
tax purposes, exempting horses, cattle, 
swine, sheep, etc. 

_Real Estate Liens.—H. B. No. 417 pro- 
vides for the taxing of all mortgages and 
liens against real estate. 

Real Estate Mortgage Tax.—H. B. No. 
428 imposes a tax on real estate mortgages. 

State Revenue.—H. B. No. 240 relates to 
State Revenue derived from tax on interest 
upon obligations of the United States 
Government. To Miscellaneous Committee. 

H. B. No. 451 provides revenue for State 
purposes and for the assessment, collection 
and lien of same. 

Tax Department.—S. B. No. 303 amends 
Ch. 65, Revised Code of 1935 providing for 
the transfer of the powers and duties in 
connection with corporations from the 
Secretary of State to the State Tax Depart- 


ment. To Private Corporations Com- 
mittee. 


No. 349 


Approvals 


Horse Racing.—H. B. No. 7 amends the 
law relating to the licensing of horse racing. 
Motor Carriers.—S. B. No. 23 amends 
the Act regulating the use of the public 
highways and imposing a tax on carriers. 
The term “motor vehicle” is further defined. 
Pharmacists.—H. B. No. 10 amends Ch. 
28, Revised Code, relating to the qualifica- 


tions of applicants for licenses as pharma- 
| cists. 


GEORGIA 


| The Georgia Legislature adjourned sie 
| die on March 18, 1939. The following tax 
| bills have been approved by the Governor 
and not previously reported. 


Approvals 


City of Atlanta Charter—S. B. No. 60 
requires the return of omitted or underval- 
ued property to the Board of Tax Appraisers 
and Receivers in Atlanta and upon failure 
to return authorizes assessment by Board. 


Corporations—Extension of Charters.— 
H. B. No. 138 provides that a corporation 
organized by charter of the legislature or 
secretary of state, now in existence may 
renew, extend or revive its charter for an 
additional 30 years and within that period 
again renew its charter for a like perio:! one 
or more times, by filing a petition wit! the 
Secretary of State and paying a fee of $100. 

Electrical Contractors—H. B. No. 8 
amends the General Tax by excepting {rom 
the definition of “electrical contractors 
merchants who do not repair or install wiring 

Homesteads.—H. B. No. 35 makes tlie 
homestead exemption apply to the actual 


residence of a minister of the Gospel owne 
by the church. 
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Livestock Dealers—McIntosh County.— 
H. B. No. 152 repeals the act exempting 
occasional livestock dealers in McIntosh 
County from the license fee imposed on 
other dealers. 


Schley County—Tax Receiver and Col- 
lector.—H. B. No. 240 consolidates the 
ofice of Tax Receiver and Tax Collector 
in Schley County and provides that the of- 
ficer performing the duties of the consoli- 
dated offices shall be known as Tax 
Commissioner. The act to be submitted to 
the people of Schley County at the general 
election: in November, 1940. 

School Tax—Albany.—H. B. No. 422 
amends the law authorizing a school tax in 
the City of Albany, County of Dougherty, 
Georgia by increasing the rate authorized 
to be imposed from 3/10 of 1% to 1% 

Tax Commissioner—Screven County.— 
S. B. No. 48 abolishes the offices of tax 
receiver and tax collector in Screven County 
and creates an office of Tax Commissioner 
to handle the duties of both. 

Tax Commissioner—Talbot County.— 
H. B. No. 417 abolishes the offices of tax 
receiver and tax collector in Talbot County 
and creates the office of Tax Commissioner 
to attend to the duties of both. 


IDAHO 


The Idaho Legislature adjourned offi- 
cially on March 2. The following are laws 
approved by the Governor and not previ- 
ously listed: 


Approvals 


_ Attorneys—License Fee.—H. B. No. 85 
increases the annual license fee of attor- 
neys. 

Bankruptcy—Taxing Districts.—S. B. No. 
109 provides for taxing districts under Fed- 
eral Bankruptcy Act. 


Business Income Tax.—H. B. No. 138 
requires separate inventory for each place 
of business of income taxpayer. 

Collection of Taxes.—H. B. No. 179 
makes the Tax Commissioner the collector 
of the kilowatt, malt, chain store and other 
taxes. 

Delinquent Taxes.—H. B. No. 238 pro- 
vides for notice to irrigation districts before 
sale of real property belonging to the county 
and acquired for delinquent taxes. 

Insurance.—H. B. No. 113 authorizes the 
inclusion of villages or cities in fire protec- 
tion districts. 


Motor Fuels Tax.—H. B. No. 332 levies 
atax of one mill per gallon on motor fuels 
for the purpose of acquiring toll bridges. 

Motor Vehicle Act.—H. B. No. 305 
amends the uniform motor vehicle registra- 
tion act. 


Motor Vehicle Liability —H. B. No. 136 
amends motor vehicle code to stiffen driv- 
ers’ license law and provisions regarding 
carriers’ liability. 

Motor Vehicle Registration—H. B. No 
93 amends the code regarding the registra- 
tion of non-resident motor vehicles. 


Motor Vehicle Title Certificates—H. B. 
No. 315 fixes a new scale of fees for De- 
partment of Law Enforcement for motor 
vehicle title certificates and transfers. 
Public School Income Fund.—H. B. No. 
117 provides for appropriations to school 
fund, ad valorem levy to raise such amount, 
diversion of other taxes and duties of 
county tax collectors. 













poses a general chain store tax law. 
License and Miscellany Committee. 
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School District Emergency Tax.—H. B. 


No. 312 enables independent and rural high 
school district boards to levy an additional 
emergency tax up to two mills if approved 
by State Board of Education and voted by 
electors. 


Tax Levy.—H. B. No. 405 provides for 


the levy of a county tax for general school 
purposes in addition to other county school 
levies. 


Tax on Onions and Potatoes.—H. B. No. 


290 provides for an excise tax on onions 
and potatoes for the purpose of their adver- 
tisement by the Tax Commission. 


ILLINOIS 


The following additional bills have been 


introduced: 


Introductions 


Chain Store Tax.—H. B. No. 458 <3 
10) 


Insurance Companies.—S. B. No. 230 


amends the Insurance Code to impose a 
tax on domestic insurance companies which 
acquire title to real property by purchase 
at a foreclosure sale and held possession of 
same five years. 
for sixth 
year; and 4 per cent for each succeeding 
year. 


Fixes tax at 2 per cent 


year; 3 per cent for seventh 


To Revenue Committee. 
Property Taxes.—S. B. No. 182 authorizes 


county collector to bid for real estate at 
tax sale. es th 
titles shall be prior lien on real estate af- 


Provides that judgment for tax 


fected. To Revenue Committee. 
S. B. No. 183 fixes Chicago school tax at 
1.60 per cent or rate that will produce 


$50,275,000 for years 1939 and 1940. 


S. B. No. 209 increases tax for blind re- 
lief to one mill. To Public Welfare Com- 


H. B. No. 460 authorizes the Tax Com- 
mission to assess and tax all intangible 
personal property of foreign corporations 
where such property has a business situs 
within the State. To Revenue Committee. 

H. B. No. 461 provides for tax credits for 
excess Cook County taxes paid in 1935. To 
Revenue Committee. 

H. B. No. 462 authorizes Cook County 
Assessor instead of Board of Appeals to 
issue certificates of error. To Revenue 
Committee. 

H. B. No. 509 permits cities of more than 
50,000 to continue to levy park taxes at 
same rate as they did before population 
reached 50,000. To Parks Committee. 


Retailers’ Occupation (Sales) Tax.— 
S. B. Nos. 224 and 225 propose to exclude 
the City of Chicago from the Sales Tax 
and permit such City to levy its own Sales 
Tax. To Judiciary Committee. 

S. B. No. 226 amends the Sales Tax rela- 
tive to trade-ins. To Judiciary Committee. 

H. B. No. 459 proposes a new Sales Tax 
with rate of 2 per cent and exempting sales 
of food. To Judiciary Committee. 


Use Tax.—S. B. No. 214 proposes a Use 
Tax. To Revenue Committee. 


mittee. 


INDIANA 
The Indiana Legislature adjourned sine 
die on March 6. The following laws have 
been approved: 
Approvals 
Alcoholic Beverages—H. B. No. 166 
amends the liquor control law increasing 
tax on beer to 4¢ per gallon. 
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Bank Intangibles Tax.—H. B. No. 84 per- 
mits state banks to deduct paid gross in- 
come tax from intangibles on deposits. 

Commercial Vehicles.—S. B. No. 4 al- 
lows process action against any commer- 
cial vehicle operator in any county. 

Gasoline Tax Claims—H. B. No. 401 
amends the gasoline tax law to prohibit in- 
terested notaries from verifying claims for 
refunds. 

Gasoline Tax Use.—S. B. No. 175 permits 
counties to use up to 20% of their share of 
gasoline and motor vehicle revenue to re- 
tire road bonds. 

Inheritance Taxes.—S. B. No. 188 pro- 
vides for a tax upon inheritances, bequests, 
legacies, gifts and transfers of certain 
property. 

H. B. No. 426 exempts from inheritance 
tax, gifts by will to corporations for 
religious, charitable and educational pur- 
poses, if more than a nominal part is used 
in the State. 

Mortgage Indebtedness.—S. B. No. 155 
limits the exemption of mortgage indebted- 
ness to residents of Indiana. 

Municipal Utility Taxes.—S. B. No. 52 
exempts cities and towns from payment of 
taxes on municipally owned utilities. 


IOWA 


The following are tax measures introduced 
or approved since our last issue: 


Introductions 


Gasoline Tax.—S. F. No. 427 defines 
motor vehicle fuel. To Sifting Committee. 

Income Tax.—H. F. No. 621 provides for 
a revision of the state income tax law. To 
Sifting Committee. 

Motor Vehicle Registration.—H. F. No. 
601 provides for a $300 annual truck tax 
instead of a ton mile tax. 

Sales Tax.—S. F. No. 429 corrects the 
numbering of the sections of the sales tax 
law. To Sifting Committee. 


Approvals 


Income Taxes.—S. B. No. 60 amends the 
Income Tax Law regarding penalties and 
interest. 

Motor Vehicle Registration.—S. F. No. 
48 provides for exemption of nonresidents 
from motor truck fees in certain instances. 

Property Taxes.—S. F. No. 182 defines 
“assessed valuation” under the Homestead 
Credit Fund Act. 

S. F. No. 183 provides that the veterans’ 
tax exemption apply to homesteads unless 
selection is made otherwise. 


Use Tax.—H. F. No. 229 amends the 


Use Tax Act relative to the disposition of 
funds. 


KANSAS 
Additional bills introduced at the 1939 
Regular Session appear below: 
Introductions 
Administration.—H. B. No. 517 estab- 


lishes a new department of revenue and 
taxation to supersede the powers and du- 
ties of the current Tax Commission. 

Business Licenses.—H. B. No. 486 pro- 
vides for the regulatory licensing of real 
estate brokers at a fee of $5 per broker and 
$2 per salesman. 
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H. B. No. 524 licenses marble games at| Sales Tax—H. B. No. 538 adds Secs. 
$200 per year | 252-285 to Art. 81 of the Annotated Code 
: (1935 Supplement), providing for a tax of 

Inheritance Taxes.—H. B. No. 437 ren- Pei “7 . 
ders subject to the tax gifts made with the ss eS od Aga 
understanding that they will not become |~ : Tax ‘RB No. 32 ie 
effective until the death of the donor. < bg yee tg Beg oo co 
<n ; . | Sec. of Art. 56 of the « € ; 
nbs NO 56 prgwers the collection of | providing that persons or corporations set 
cai: ; F ing cigars or smoking tobacco shall secure 
— licenses, similar to those required for the 
sale of cigarettes. To Ways and Means 

MAINE Committee. 


Property Taxes.—H. B. No. 1023 exempt, 
an owner employed by the state or federa| 
government from homestead taxation. To 
Judiciary Committee. 

H. B. No. 1117 eliminates exemption of 
homesteads under $4,000 in value. To Fi. 
nance Committee. 


Utilities Taxes.—S. B. No. 946 imposes a 
personal property tax of 5% on companies 
furnishing electricity to farmers at retail 
To Taxes Committee. 

H. B. No. 1046 authorizes any city to levy 
a tax against utilities. To Cities of First 
Class Committee. 





















In addition to the bills previously re- 
ported, the following bills have been in- 
troduced or approved: 


MASSACHUSETTS 


In addition to the bills previously re- 
ported, the following bill has been intro- 
duced: 


Approvals 


Income Tax.—S. B. No. 95, amending 
the income tax law relating to the period 
within which taxes may be assessed, was 
approved March 10, 1939. 


Ores.—H. B. No. 12 which provides that 
stock-piled iron ore shall be assessed on 
May 1, as if unmined ore, was approved 
March 4, 1939 and is now Ch. 48, L. 1939, 


Small Loans.—H. B. No. 36, relating to 
the small loans business, was approved 
February 15, 1939. 


Introductions 


Insurance Companies.—H. B. No. 1864 
provides for the payment of a filing fee 
for statements of foreign insurance com- 
panies. 

Motor Vehicles.—H. B. No. 1844 relates 
to the taxation of motor vehicles. 

H. B. No. 1929 relates to registration 
fees of motor vehicles. 

H. B. No. 1959 provides for a license fee 
for the operation of busses. 

Property Taxes.—H. B. No. 1835 relates 
to the taxation of radios. 


Introduction 
Alcoholic Beverages.—H. B. No. 2063 
provides that not more than one application 
for a license for the retail sale of alcoholic 
beverages to be exercised on the same 
premises during the same license year shall 
be received. 


Approval 


Corporate Excise Tax.—H. B. No. 1962 
further amends the law relating to the ad 
valorem taxation of trailers. Chapter 24. 


MISSOURI 


The following tax bills have been intro- 
duced in the Missouri Legislature and not 
previously reported herein: 


MICHIGAN 


The following Michigan bills affecting 
taxation have been introduced and not here- 
tofore reported: 


Approvals 


Licenses.—S. B. No. 305 regulates issu- 
ance of lobster fishermen’s licenses by lessen- 
ing residence requirements. 

H. B. No. 936 increases apothecary or 
drug store license fees. 


Motor Vehicles.—H. B. No. 1809 provides 
for an examination fee of $1 for operators’ 
licenses. 


Property Taxes.—S. B. No. 219 relates 
to enforcing the collection of real estate 
taxes by the alternative method. 

H. B. No. 298 exempts from taxation 
property in transit by common carrier. 

H. B. No. 433 permits supplemental tax 
assessments within five years. 

H. B. No. 1344 exempts property of 
Phillippine Insurrection veterans from taxa- 
tion. 

H. B. No. 1808 allows municipal officers 
to set off amounts due to individuals by 
the city against unpaid taxes. 


Introductions 


Annuities.—S. B. No. 142 provides that 
life insurance annuities shall be excepted 
from the definition of personal property. 

Cigarettes—H. B. No. 337 provides for 
a tax on cigarettes. 

Land Contracts.—H. B. No. 300 relates 
to the collection of taxes on land contracts. 

Sales Tax.—S. b. No. 197 amends the 
sales tax by exempting agricultural retail 
processing from the tax. 

Weight Tax—Trailers—S. 2B. No. 217 
provides that trailers shall be included in 
thé weight tax provision and taxed at the 
rate of 35c per 100 pounds if not used for 
commercial use. 


Introductions 


Collection of Taxes.—H. B. No. 555 re- 
lates to collection of taxes in counties hav- 
ing cities of not less than 200,000 or more 
than 700,000. 


Delinquent Taxes.—S. B. Nos. 310, 311, 
325 and 326 revise the statute relating to 
delinquent taxes. 


Drainage Districts —H. B. No. 590 re- 
lates to tax levies in drainage districts. 


Gasoline Tax.—S. B. No, 289 levies a tax 
on combustible gases and requires a bond 
from dealers. 


Oleomargarine Tax.—H. B. No. 618 pro- 
vides for an excise tax on oleomargarine 


Sales Tax.—H. B. No. 623 amends the 
sales tax relating to a tax on certain 
services. 


Service Tax—Hospitals.—H. B. No. 620 
imposes a 2% tax on premiums, fees, re- 
ceipts of persons or firms furnishing medi- 
cal service, limits salaries of officers of such 
firms. 


MINNESOTA 


_In addition to the following introduc- 
tions three approvals are reported: 


MARYLAND 


The following tax measures have been intro- 
duced since our last issue: , 
Introductions 

Banks.—H. B. No. 1263 imposes an excise 
tax on banks. To Taxes Committee. 

Chain Store Tax.—S. B. No. 1043 elimi- 
nates the provision that the tax cannot be 
collected after 1940. To Taxes Committee. 

H. B. No. 1197 proposes to repeal the 
chain store tax. To Taxation Committee. 

Cigarette Tax.—H. B. No. 1005 imposes a 
tax of %¢ on a package of 20 cigarettes 
and 1¢ on a package of more than 20 ciga- 
rettes. To Taxes Committee. 

Income Tax.—S. B. No. 937 provides for 
the refundment of income paid on dividends 
received from business done in the State 
during a certain period. To Taxes Com- 
mittee. 

Money and Credits Tax.—H. B. No. 1029 
exempts $500 from money and credits tax. 
To Taxes Committee. 

H. B. No. 1283 exempts $200 from money 
and credits tax. To Taxes Committee. 


Introductions 


Alcoholic Beverage Taxes.—S. B. No. 
312 amends Sec. 25A of Art. 2B of the 
Annotated Code (1935 Supplement), to ex- 
empt from the payment of taxes provided 
for in sections 37 and 37A of said Article 
all alcoholic beverages sold on Federal 
reservations in Maryland for consumption 
only on the premises where sold. To 
Finance Committee. 

Franchise Tax.—H. B. No. 596 amends 
Sec. 136 of Art. 81 of the Annotated Code 
(1935 Supplement), exempting corporations 
organized for non-profit purposes from the 
franchise tax. To Ways and Means Com- 
mittee. 


Gasoline Tax.—H. B. No. 631 adds Sec- 
tions 222-223A to Article 56 of the Anno- 
tated Code (1935 Supplement), imposing a 
tax on kerosene and crude oil. To Ways 
and Means Committee. 


Stock Insurance Companies.—H. Bb. No. 
638 relates to taxation of stock insurance 
companies. 


MONTANA 


The Montana Legislature adjourned sine 
die on March 2. The following are laws 
approved by the Governor: 


Approvals 


Alcoholic Beverage Taxes.—S. B. No. 124 
relates to the procedure in case of failure 
of brewers or wholesalers to make returns 
or pay beer tax, creates a lien for the pay- 
ment of such tax and provides for returns 
by railroads and motor carriers on beer 
manufactured out of the State and trans- 
ported into and delivered in the State. 
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Bank Shares—National Banks.—H. B. 
No. 46 provides that in ascertaining the 
value of shares of a national bank for the 
ourposes of taxation there shall be deducted 
the book value of all real estate of said 
bank which shall be assessed to the bank. 


Chain Store Tax.—H. B. No. 350 enacts 
anew Chain Store Tax. The provisions 
are identical to those of Ch. 199, Laws 1937 
(the former Chain Store Tax Act) except 
for the provision of Sec. 7 of the present 
law that where an operator regularly sells 
goods, wares and merchandise at retail and 
wholesale, he must pay the wholesale fees 
in addition to the retail fees. 


County Welfare Tax.—H. B. No. 133 re- 
quires the Board of County Commissioners 
in each county to levy the per capita tax 
of two dollars ($2) and a tax of six (6) 
mills for the county poor fund in order to 
enable the county welfare department to 
pay for the general relief activities of the 
county. 


Definitions—Tax Terms.—H. B. No. 42 
amends Sec. 1996, Revised Code of 1935 
relating to definitions of tax terms. 


Gasoline Taxes.—S. B. No. 91 is enacted 
for the purpose of validating all elections 
held as authorized by law to provide for 
the continuation of the present gasoline tax 
for the purpose of retiring debentures issued 
to match federal grants for state highways. 

S. B. No. 92 provides for the issuance of 
bonds for highway construction in anticipa- 
tion of motor fuel revenues. 

H. B. No. 73 provides for the refund of 
gasoline taxes, prescribes the duties of the 
Board of Equalization relating thereto and 
provides for the issuance of permits to gas- 
oline tax refund claimants. 


Mining.—H. B. No. 31 provides for the 
licensing of persons engaged in the business 
of coal mining and imposes an annual li- 
cense tax therefor. 

H. B. No. 347 pertains to taxation of 
royalty interests on the production of coal 
and metal mines and provides that such 
royalties shall be assessed directly to the 
person who receives such royalty. 


Motor Vehicle Registration.—H. B. No. 
36 provides for a revised schedule of motor 
vehicle registration fees. 


Personal Income Tax.—H. B. No. 44 de- 
fines “gross income”. 


Property Taxes.—S. B. No. 199 relates to 
sales by counties of tax title property. 

H. B. No. 38 provides for the assignment 
of rights of counties in property acquired at 
tax sales and prescribes the form of cer- 
tificate of assignment. 

H. B. No. 183 provides for an increase 
of three and one-half mills in the state 
Property tax rate for ten years beginning 
with the year 1941 for educational purposes. 
This law will become operative provided 
it is approved at the general election to be 
held in November 1940. 


Utilities’ Taxes—H. B. No. 33 provides 


that assessment of the property of specified 
utilities, including natural gas pipe line and 
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NEVADA 


The 1939 Regular Session of the Legisla- 
ture of Nevada convened January 16, 1939 
and adjourned sine die March 16, 1939. The 
following bill has been approved: 


Approval 


Insurance Companies.—H. B. No. 52 in- 
creases the tax On insurance companies. 


NEW HAMPSHIRE 


The following are introductions and ap- 
provals of bills heretofore unreported: 


Introduction 
Beer Tax.—H. B. No. 122 provides for 
reducing tax on beer from $2 to $1 per 
barrel. 
Approvals 


Delinquent Taxes.—H. B. No. 132 relates 
to distraint for delinquent taxes. 

Insurance Companies.—H. B. No. 28 re- 
lates to licenses and examinations of do- 
mestic insurance companies. 

Solicitors’ Permits.—S. B. No. 15 relates 
to solicitors’ permits. 


Taxation.—H. B. No. 136 relates to re- 
port of sale of real estate for taxes. 


NEW JERSEY 


In addition to bills previously reported 
the following bills have been introduced: 


Introductions 


Alcoholic Beverages.—A. B. No. 358 
limits alcoholic beverage licenses for con- 
sumption or distribution and club licenses 
in proportion to population. To Alcoholic 
Beverages Committee. 

A. B. No. 370 extends to the 20th of each 
month the time for filing monthly reports 
of holders of retail consumption and dis- 
tribution licenses. To Alcoholic Beverages 
Committee. 






oil pipe line companies, made by the Board 
of Equalization shall be transmitted to the 
county assessor not later than the second 
Monday in July and also provides that local 
assessments by county assessors must be 
reported to the Board of Equalization by 
the first Monday in May. 

H. B. No. 37 provides for assessment of 
railroads by Board of Equalization. 
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Franchise Tax.—A. B. No. 368 revises 
the procedure for collection of corporation 
franchise taxes. To Taxation Committee. 


Inheritance Taxes.—A. B. No. 364 ex- 
tends until June 30, 1940 the application of 
chapter 136, P. L. 1938 affecting the abate- 
ment and revision of past due transfer 
inheritance taxes. To Taxation Committee. 


Property Taxes.—S. B. No. 268 makes 
the proceeds from insurance policies not 
taxable under certain circumstances. To 
Banking and Insurance Committee. 


NEW MEXICO 


The following tax measures have been 
approved since our last issue: 


Approvals 


Business License Taxes.—H. B. No. 84 
provides for the licensing of butchers, 
slaughter houses and dealers in fresh meats. 
This Bill becomes Ch. 115. 

H. B. No. 119 licenses producers and dis- 
tributors of serums and vaccines used for 
livestock. This Bill becomes Ch. 216. 


Compensating (Use) Tax. S. B. No. 182 
provides for a 2% compensating (use) tax 
upon the storage, use or consumption of 
tangible personal property in the State. 
This Bill becomes Ch. 95. 


Franchise Tax.—S. B. No. 42 amends the 
Franchise Tax Law relative to the definition 
of domestie corporations. This Bill becomes 
Ch, 133. 


Gasoline Tax.—H. B. No. 76 amends the 
Gasoline Tax Law to authorize collection 
of the tax on gasoline stored in the State. 
This Bill becomes Ch. 210. 

H. B. No. 248 provides for a 5¢ tax on 
petroleum products other than gasoline, and 
a 2% deduction for evaporation, shrinkage, 
etc., also amends the refund provisions. 
This Bill becomes Ch, 104. 
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Gross Income (Occupational) Tax.—S. B. 
No. 43 amends the Gross Income (Occu- 
pational) Tax relative to liens of tax and 
actions for recovery of taxes paid under 
protest. This Bill becomes Ch. 141. 

H. B. No. 141 amends the Gross Income 
(Occupational) Tax as to types of retail 
sales (including rentals and leasing of tan- 
gible personal property), collection of tax, 


actions for recovery, etc. This Bill becomes 
Ch, 94. 


Motor Vehicle Registration.—S. B. No. 
14 amends Sec. 11-317, N. M. Stats., relative 
to registration and renewal of motor vehicle 
licenses. This Bill becomes Ch. 101. 

S. B. No. 116 repeals the Port of Entry 
Law and provides for mileage taxes for 
motor vehicles not licensed in the State and 
transporting property and passengers for 
hire (also property not for hire). This Bill 
becomes Ch. 73. 

S. B. No. 206 amends the Drivers’ Li- 
cense Law. This Bill becomes Ch. 156. 

H. B. No. 21 amends Sec. 11-321, N. M. 
Stats., relative to the registration of non- 
resident vehicles and defines transportation 
of property. This Bill becomes Ch. 117. 

Property Taxes.—S. B. No. 25 excepts 
easements from tax sales. 

S. P. No. 118 provides that the head of 
a family shall claim exemption from taxa- 
tion under oath. 

H. B. No. 17 provides for sale of certain 
property having special assessment liens 
thereon. This Bill becomes Ch. 86. 














































































































































































































NEW YORK 


Below are listed bills introduced and laws 
approved and not heretofore reported: 




















Introductions 


Cemetery Property.—A. B. No. 1707 and 
S. B. No. 1279 provides that exemption of 
cemetery property in counties of no more 
than 16,000 to be determined by Federal 
census of 1930. 


Collection of Delinquent Taxes.—S. B. 
No. 1562 provides for collection of taxes 
by foreclosure similar to mortgage foreclo- 
sure. 

Collection of Taxes.—A. B. No. 2039 and 
S. B. No. 809 permits county boards to 


provide for tax collection in 2 equal install- 
ments. 


Exempt Property.—A. B. No. 1974 and 
S. B. No. 1490 exempts property of state 
or state subdivisions when use or posses- 
sion is in individual under contract of sale. 

Foreclosure of Tax Liens.—A. B. No. 
1721 and S. B. No. 1024 requires that ac- 
tions to foreclose tax liens be begun within 
one year of recording deed. 


Franchise Tax—Deductions.—A. B. No. 
1977 and S. B. No. 1431 permits deduction 
from net income, interest in full on bonds 
or stock issued pursuant to a plan of re- 
organization to persons who were creditors 
but not stockholders. 
















































































































































































Approvals 

















1209 amends the Alcoholic Beverage Con- 
trol Law by repealing the provisions re- 
quiring monthly reports of purchases and 
sales and the filing of lists of brands. Be- 
comes Chapter 87. 

Attachment of Collector’s Warrant to 
Assessment Roll.—A. B. No. 263 requires 



























































| partnerships and common trust funds. 
Alcoholic Beverage Reports.—A. B. No. | 





the board of supervisors of any county to | 
annex the warrant collector’s warrant to | 
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the assessment roll not later than February 
1. Heretofore the warrant had to be an- 
nexed by April 1. Becomes Chapter 79. 
Assessment of Unpaid Taxes on Real 
Property.—A. B. No. 528, Section 89, Tax 
Law relating to the duties of the county 
treasurer concerning reassessment of un- 


paid taxes is repealed. 
ter 23. 


Capital Assets—Sale or Exchange De- 
fined.—S. B. No. 385 amends the definition 
of “sale or exchange” and “capital assets” 
used in determining taxable income. Ap- 
plicable to returns for any taxable year 
commencing Oct. 1, 1937. Becomes Chap- 
ter 49. 


Cider—Sale of Alcohol without Tax.— 
A. B. No. 527 amends the tax law by delet- 
ing the definition of cider from beer and 
including it in the definition of wine, the 
tax remaining the same. The commission 
is authorized to permit the sale of alcohol 
without tax by holders of an industrial al- 
cohol permit, alcohol permit, alcohol dis- 
tributor’s permit, alcohol distributor’s permit 
class A issued to a holder of a distiller’s 
license, class B, or winery license. Becomes 
Chapter 29. 


Deduction of Worthless Debts (Per- 
sonal Income Tax).—S. B. No. 381 pro- 
vides that in the discretion of the commis- 
sion a reasonable addition to a reserve for 
bad debts may be deducted in computing 
net income. Applicable to returns for any 
tax year beginning on or after Jan. 1, 1939. 
3ecomes Chapter 20. 


Extension of Time to Pay Tax (Per- 
sonal Income Tax).—S. B. No. 383 permits 
the tax commission to grant a reasonable 
extension of time in which to pay the 
normal as well as the emergency tax un- 
der such conditions as it deems proper. 
Becomes Chapter 30. 


Filing of Reports—Cooperative Agricul- 
tural Corporations.—A. B. No. 530 makes 
corporations liable to tax under Sec. 185, 
which now imposes the tax on cooperative 
agricultural corporations, subject to Sec- 
tions 192 and 193, requiring reports to be 
filed. Becomes Chapter 24. 


Gain or Loss Upon Reorganization (Per- 
sonal Income Tax).—S. B. No. 386 repeals 
Subd. (5) of Sec. 354 relating to the recog- 
nition of gain or loss upon the distribution 
of stock in reorganization without the 
surrender of stock by the stockholder. 
Becomes Chapter 13. 


Gross Income.—A. B. No. 529 repeals 
the exemption of dividends from personal 
service corporations. Becomes Chapter 48. 

Inspection of Tax Returns.—S. B. No. 
384 amends the law relating to inspection 
of tax returns for the purpose of an audit 
of refund. Becomes Chapter 21. 


Partnerships and Common Trust Funds 
—Computation of Net Capital Gain (Per- 
sonal Income Tax).—S. B. No. 380 defines 
“net capital loss” and “net loss” as used in 
the computation of the tax on income from 
Ap- 
proved and effective Feb. 24, 1939, ap- 
plicable to returns for any taxable year 
commencing on or after Oct. 1, 1937. 
3ecomes Chapter 31. 


Stock Bonus, Pension or Profit Sharing 
Trusts (Personal Income Tax).—S. B. No. 
387. The provision of the law requiring 
income arising from net capital gain real- 
ized by an estate or trust to be imposed 
upon the estate or trust, whether or not 


Becomes Chap- 
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distributed, shall no longer apply to em. 
ployers’ trusts as referred to in Subd. (5), 
Sec. 365. Applicable to returns for any 
tax year commencing on or after Oct. ] 
1937. Becomes Chapter 14. 


NORTH CAROLINA 


Bills that have become law as well as 
bills introduced since our last issue appear 
below: 


Introductions 


Fishing Boats.—H. B. No. 468 amends 
the law relating to boats using purse seines 
or shirred nets and fixes the license fees 
for non-resident employees of such boats, 


Plumbing and Heating.—S. B. No. 195 
clarifies the law relating to the licensing 
of plumbing and heating contractors. 


Scrap Tobacco.—S. B. No. 216 repeals 
Ch. 414, Laws 1937, relating to the taxation 
of dealers in scrap tobacco. 


Approvals 


Foreign Corporations.—S. B. No. 13] 
amends Sec. 1181 which relates to the do- 
mestication of foreign corporations. 

General Revenue Act.—H. B. No. 13 en- 
acts the Genera! Revenue Act which includes 
franchise, income, sales and use taxes as 
well as business license taxes and inherit- 
ance taxes. The tax on chain stores has 
been increased. A new use tax is enacted. 
The rate is 3%. (Awaiting ratification.) 

Clay County.—H. B. No. 336 authorizes 
the Board of Commissioners of Clay County 
to make adjustments on all unpaid taxes 
prior to the year 1932, 


Craven County.—S. B. No. 248 permits 
payment with bonds of delinquent taxes in 
Craven County for 1932 and further facili- 
tates the collection of delinquent taxes in 
said county. 


Robeson County.—S. B. No. 100 validates 
sales of land for taxes in the County of 
Robeson or any municipality or taxing dis- 
tricts for the years 1937, 1938. 


Transylvania County.—H. B. No. 99 aids 
in the collection of delinquent taxes in 
Transylvania County. 


NORTH DAKOTA 


The North Dakota Legislature adjourned 
sine die on March 3. The following bills 
have been approved: 


Approvals 


Delinquent Taxes.—S. B. No. 49 allows 
a 5% discount for payment of taxes by 
February 15, next prior to date of delin- 
quency. 

H. B. No. 194 provides for the contract- 
ing of taxes delinquent to December 1, 1938, 
in ten installments at 4% interest provided 
1939 taxes are paid. 


Estates.—S. B. No. 193 permits the clos- 
ing of estates without the payment of real 
property taxes. 

Gasoline.—H. B. No. 70 permits the pur- 
chase of gasoline used solely for agricul- 
tural and industrial purposes without payment 
of gas tax. It licenses purchasers and sellers. 
Income Tax.—H. B. No. 351 amends 
subsection 7 of section 2346a18 of the Com- 
piled Laws providing for deduction of «ivi- 
dends on stocks on which the corporation 
has already paid an income tax. 
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Insurance Premiums’ Tax.—S. B. No. 69 | 
requires payment by insurance companies | 
of a 214% tax on gross premiums before 
the annual certificate to do business is issued. 

Liquor Tax.—H. B. No. 175 provides for 
4 transaction tax on alcoholic beverages 
sold by licensed dealers at rate of 10% for 
a4 to 24% alcoholic content, 15% for a 
44 to 50% alcoholic content, and 30% for 
over 50% alcoholic content. 


Motor Vehicle Fuel Taxes.—H. B. No. 
341 assesses and levies from April 1, 1939 
to July 1, 1941 a special license tax of one 
cent per gallon on motor fuels used or sold 
by licensed dealers in addition to all other 
taxes. 

Motor Vehicle Registration—H. B. No. 
279 provides for the registration of motor 
vehicles. 


Motor Vehicle Taxes.—S. B. No. 90 re- 
lates to the application to highway pur- 
poses of all special taxes on motor vehicle 
transportation. 


Personal Property Taxes.—S. B. No. 104 
relates to the deduction from public sala- 
ries for the payment of personal property 
taxes. 


Sales Tax.—S. B. No. 76 extends the sales 
tax to June 30, 1941. 


Tax Sales.—H. B. No. 64 amends statute 
on notice of expiration of period of re- 
demption of property forfeited to the 
county at tax sale. 


Taxation of Farm Lands.—S. B. No. 41 
limits the taxation of farm and ranch lands 
and provides for adjustment of delinquent 
taxes on such land. 


Taxation of Inventories.—S. B. No. 212 
provides that for the valuation for the 
assessment of general merchandise or in- 
ventory of goods the average value shall 
be used. 


Use Tax.—S. B. No. 26 imposes a 2% 
tax on tangible personal property purchased 
at retail for storage, use or consumption 
inthe State. It supplements the sales tax 
and restricts retail sales out of the State to 
avoid sales tax. 


OHIO 


S. B. No. 264 providing for a statute 
of limitations on the collection of taxes 
has been introduced at the 1939 General 
Session and the following bills have been 
approved by the Governor: 


Approvals 


Distribution of Taxes.—H. B. Nos. 131 
and 132 provide for amending sections 
3639 and 5648-11, G. C., relative to dis- 
tribution of the intangibles tax and inherit- 
ance tax, respectively. 


Tax Proposals—H. B. No. 9 provides 
that tax proposals shall show the amount 
in money as well as millage on the pro- 
posed levy. 


OKLAHOMA 


In addition to the billsepreviously report- 
ed, the following bills have been introduced: 


Introductions 


Gasoline Tax.—H. B. No. 485 levies a tax 
on Diesel fuels. To Revenue and Taxation 
oOmmiuttee, 
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State Capitol, Harrisburg, Pennsylvania 


Licenses.—S. B. No. 206 regulates small 


loan businesses, requires license, ten thou- 
sand capital and bond. To Banks and Bank- 
ing Committee. 


H. B. No. 541 requires a license for coin 


vending machines. To Revenue and Taxa- 
tion Committee. 


Motor Vehicles.—H. B. No. 505 reenacts 


the 2% excise tax. To Revenue and Taxa- 
tion Committee, 


Property Taxes.—S. B. No. 165 relates 


to the rights of counties in and to real 
estate purchased at delinquent tax sales. 


Approvals 
Alcoholic Beverages.—H. B. No. 264 pro- 


vides for a permit system for rhe importa- 
tion and 
liquor. 


transportation of intoxicating 


Property Taxes.—S. B. No. 122 waives 


penalties, interest and accrued costs on un- 
paid ad valorem taxes on homesteads. 


OREGON 
The Legislature adjourned on March 15. 


The following bills have been approved: 


Approvals 


Alcoholic Beverage Taxes.—H. B. No. 
356 which eliminates the tax on malt 
syrups and imposes a tax on beer manufac- 
turers in states taxing Oregon beer was 
approved March 4, 1939. 


Gasoline Tax.—S. B. No. 131 which pro- 
vides for a refund of gasoline tax to special 
delivery mail carriers was approved 
February 18, 1939 and is now Ch. 114, L. 
1939. 

Insurance Companies.—H. B. No. 67 
which changes the computation of tax on 
gross premiums of domestic insurance 
companies; requires a tax on business re- 
insured and requires foreign companies to 
pay only on their direct writings; and 
eliminates reinsurance was approved March 
6, 1939. 

Motor Fuel Dealers.—S. B. No. 160 
which adds a delinquency assessment of 


10% to taxes not paid on or before the 
20th of each month was approved March 
2, 1939 and is now Ch. 209, L. 1939. 


Tax Year.—H. B. No. 119 which changes 
the tax year from December 1 to Novem- 
ber 1 was approved February 16, 1939. 


PENNSYLVANIA 


The following are tax measures introduced 
since our last issue: 


Introductions 


Capital Stock Tax.—H. B. No. 646 amends 
Sections 20 and 21 of an Act of June l, 
1889 (P. L. 420) to change basis for valu- 
ing taxable capital stock, both of domestic 
and foreign corporations, joint stock as- 
sociations, limited partnerships and com- 
panies and substituting a capital stock tax 
on foreign corporations in lieu of the fran- 
chise tax on such corporations. 

Corporate Net Income Tax.—H. B. No. 
465 reenacts and amends title and act of 
May 16, 1935 (P. L. 208) known as Corpo- 
rate Net Income Tax by making said tax 
a permanent tax and changing the basis for 
computing taxable net income. 

H. B. No. 615 reenacts and amends Cor- 
porate Net Income Tax Act of May 16, 
1935 (P. L. 208) to extend the force of the 
act through 1939 and 1940, and increasing 
the rate of the tax to 13 per cent. 


Liquid Fuels Tax.—H. B. No. 541 amends 
Sec. 10 of: 1931 Liquid Fuels Tax Law 
(P. L. 149) to provide for refunds to cities, 
boroughs, towns and townships and in- 
creasing the proportionate amount. To 
Ways and Means Committee. 


Personal Property Taxes.—H. B. No. 
492 amends Sec. 1 of Intangible Personal 
Property Tax Law of June 17, 1913 (P. L. 
507) to exclude from the provisions of the 
act stages, omnibuses, hacks, cabs, and 
other vehicles used in transportation of 
passengers for hire. To Ways and Means 
Committee. 

H. B. No. 620 amends and reenacts State 
Personal Property Tax Act of June 2, 1935 
(P. L. 414) to impose annual taxes for 
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State purposes for two additional years and 
increasing the rate from 4 to 8 mills. 

H. B. No. 648 amends Section 18 of Per- 
sonal Property Tax Act of 1935 (P. L. 414) 
to exempt certain personal property held 
for the benefit of non-residents. 

No. 655 amends Sec. 1 of 1913 
Intangible Personal Property Tax Law 
(P. L. 507) to exclude property of coopera- 
tive agricultural associations from the pro- 
visions of the act. 


RHODE ISLAND 


The 1939 Regular Session of the Rhode 
Island Legislature convened January 3, 
1939. Additional bills introduced since our 
last issue are set forth below: 


Introductions 


Alcoholic Beverage Taxes.—H. B. No. 
731 increases the beverage tax from $1 to 
$1.50 per 30 gallons. To Special Legisla- 
tion Committee. 

H. B. No. 894 amends Chapter 167 of the 
General Laws relating to the assessment of 
taxes and import fees on alcoholic bever- 
ages. To Special Legislation Committee. 

Business Licenses.—H. B. No. 700 con- 
cerns the licensing of slaughter houses. To 
Judiciary Committee. 

Cigarette Tax.—H. B. No. 951 levies a 
tax of 2 cents on cigarettes. To Finance 
Committee. 

Corporate Excess Tax.—H. B. No. 856 
increases tax on corporate excess; relates 
to tax on electric, telephone and telegraph 
utilities. To Finance Committee. 


SOUTH CAROLINA 


The following bill has been introduced 
since the last issue. 


Introduction 


Gasoline Tax.—H. B. No. 477 provides 
for the refund of the tax on gasoline used 
by the counties in the operation of any 
county owned machinery. To Ways and 
Means Committee. 


SOUTH DAKOTA 


The following are introductions and ap- 
provals of bills heretofore unreported: 


Introduction 


Delinquent Taxes.—H. B. No. 190 pro- 
vides a penalty on delinquent taxes of % 
of 1%. 

Approvals 


Gross Insurance Premiums Tax.—H. B. 
No. 258 imposes 1% tax on gross premiums 
of insurance written in state. 

Liquor Licenses.—S. B. No. 63 fixes the 
number of liquor licenses that may be is- 
sued to one individual. 

Motor Carrier Exemption.—S. B. No. 238 
exempts motor carrier from tax when used 
for agricultural purposes. 

Use Tax.—S. B. No. 278 imposes a tax 
supplemental to the sales tax. 


TENNESSEE 


The Legislature adjourned March 10, 
1939. A list of bills that have become law 
are listed below: 









T AX ES—The Tax Magazine 


Approvals 

Alcoholic Beverages.—S. B. No. 1118 pro- 
vides for the collection of all state taxes 
upon alcoholic beverages containing more 
ay 5% alcohol. This Bill becomes Ch. 
94. 

Gift Tax.—H. B. No. 837, enacts a Gift 
Tax Law. This Bill becomes Ch. 137. 

Inheritance Tax.—H. B. No. 832 makes 
certain amendments in the Inheritance Tax 
Act. This Bill becomes Ch. 101. 

Tobacco Tax.—H. B. No. 963 amends 
Sec. 2 of the Tobacco Tax Law by provid- 
ing that the $2 fee for a dealer’s license 
shall not be required when the applicant, 
prior to May 1 of each year, shows that 
he has paid the privilege tax levied by 
Item 21 of the Revenue Act. This Bill be- 
come Ch. 202. 

H. B. No. 964 amends Sec. 4 of the To- 
bacco Tax Act by providing that manufac- 
tured tobacco shall not include twist tobacco 
made by the grower for his use and con- 
sumption. This Bill becomes Ch. 201. 


TEXAS 


In addition to bills previously reported, 
the following bills have been introduced or 
approved: 

Introductions 


Insurance Companies.—S. B. No. 313 
provides that the premium tax on foreign 
assessment companies after reorganization 
shall be made on the basis of the law exist- 
ing when the policy was issued. To In- 
surance Committee. 

S. B. No. 404 relates to the fees to be 
charged and collected by the Board of In- 
surance Commissioners. To Insurance 
Committee. 


Approvals 


Insurance Companies.—H. B. No. 556 


amends Art. 7064, Rev. Stats., so as to 
exempt reinsurance from the gross pre- 
miums tax on life insurance companies. 

H. B. No. 557 amends Art. 7064a, Rev. 
Stats., so as to exempt reinsurance from 
the gross premiums tax on insurance com- 
panies other than life. 


UTAH 


The Utah Legislature adjourned on 
March 10, 1939. The following are tax 
measures which have been approved: 


Approvals 

Property Taxes.—S. B. No. 119 relates 
to State levies for district school and equal- 
ization purposes and provides that the State 
Tax Commission estimate and determine 
tax levies. 

S. B. No. 243 levies a tax of not to exceed 
one mill for development purposes. 

H. B. No. 78 amends Secs. 80-5-4 and 
80-5-8, R. S., 1933, relative to assessments 


of property by county assessors and state- 
ments of taxpayers. 


VERMONT 


The following are introductions and ap- 
provals of bills heretofore unreported: 


Introductions 


Utilities Taxes—H. B. No. 336 imposes 
1/100 of 1% tax on railroads, express and 
telegraph companies gross operating reve- 
nue and 1/10 of 1% on all other companies 
subject to supervision of public service 
commission to provide engineering force. 








April, 1939 


Approvals 
Commercial Feeding Stuffs—H. B. No. 


252 relates to licensing the selling of com. 


mercial feeding stuffs. 


Insurance Companies.—H. B. No. 326 
amends the law taxing insurance companies 
by providing assessment on premiums writ- 
ten instead of those collected, but exempts 
life insurance and premiums received for 
reinsurance, 


Kilowatt Hour Tax—H. B. No. 20% 


amends the law with regard to the defini- 
tion of “kilowatt hour.” 


WASHINGTON 


The 1939 Regular Session of the Legis- 
lature adjourned sine die March 12, 1939, 
The following bills have been approved: 


Approvals 


Agricultural Products.—H. B. No. 135 
sets up licensing system for buyers of agri- 
cultural products, establishing a state con- 
trol of commission merchants. 

Property in Transit.—H. B. No. 263 taxes 
certain property in transit. 

Tax for Libraries—S. B. No. 135 au- 
thorizes school districts to levy a tax of 2 
mills for the support of free public libraries 

Taxation.—H. B. No. 184 provides for a 


five mill maximum tax on all property for 
common school fund. 


WEST VIRGINIA 


The West Virginia Legislature adjourned 
sine die on March 11, 1939. The following 
bills have been approved by the Governor: 


Approvals 


Building and Loan Associations.—H. B. 
No. 424 assesses private corporations and 
building and loan associations. 


Business and Occupation Tax.—H. B 
No. 108 extends the taxing clause to include 
“services” and gives the state a prior lien 
for unpaid taxes of bankrupts. 


WISCONSIN 


Additional bills introduced at the 1939 
Regular Session of the Legislature are set 
forth below: 


Introductions 


Business Licenses.—S. B. No. 214 relates 
to the licensing of boats for hire. To Judi- 
ciary Committee. 


Income Tax.—S. B. No. 218 relates to 
non-recognition of gain or loss on liquida- 
tion of subsidiary corporations. To Cor- 
poration and Taxation Committee. 

S. B. No. 232 and A. B. No. 490 relate 
to deductions by corporations from gross 
income for income tax purposes. To Cor- 
poration and Taxation Committee. 

Inheritance Tax.—A. B. No. 493 relates 
to the exemption of insurance from inherit- 


ance tax. To Insurance and Banking Com- 
mittee. 


Property Taxes——S. B. No. 255 relates 
to county equalization taxes. To Corpora- 
tion and Taxation Committee. 

A. B. No. 440 relates to the exemption 
from taxation of the homesteads of certain 


war veterans and widows. To Taxation 
Committee. 
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WASHINGTON 


Will “Government Investment” Promote 
Business Recovery? 


Adequate explanations for the sluggishness of re- 
covery are not far to seek, states the Guaranty Trust 
Company of New York in discussing the question 
“Will ‘Government Investment’ Promote Business 
Recovery?” in the February issue of The Guaranty 
Survey, its monthly review of business and financial 
conditions in the United States and abroad. 


“The persistent idea that the country can spend its 
way to prosperity has recently appeared in a new and 
more extreme form,” The Survey continues. “Under 
the revised theory, the deficit of the Federal Govern- 
ment is no longer regarded as merely an emergency 
device to provide employment and promote business 
recovery at a time of crisis. It is now advocated as 
a means of raising the national income to a predeter- 
mined figure by holding Government expenditures 
(or, as they are now called, ‘investments’) at the 
existing level until the resulting business expansion 
increases the national income to a point where it 
automatically balances the budget by yielding the 
necessary revenue. 


The Theory of Public Investment 


“The advocates of this policy maintain that their 
program is capable of raising national income to a 
point where unemployment will be greatly reduced 
and the budget will be brought into balance without 
any increase in tax rates or any reduction in expendi- 


tures. The figure of $80,000,000,000 has been men- 


tioned as representing the level of annual national 


income that would support the present scale of Gov- 
ernment expenditures under the existing tax schedules. 


This total compares with a 1938 income estimated at 
$60,000,000,000. 


“There is no question regarding the possibility of 
a national income of $80,000,000,000 a year in the 
United States. The estimated income in 1929 slightly 
exceeded that figure, and the income in 1937 was less 
than 13 per cent. below it. Moreover, the population 
of the country has increased about 7 per cent. since 
1929, so that a given total of income at present im- 
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plies a lower income per capita than it did ten years 
ago. And technological improvements have increased 
potential productivity. To restore the 1929 level of 
national income, therefore, is by no means an unrea- 
sonable aspiration. 


Factors Preventing Private Investment 


“Adequate explanations for the sluggishness of re- 
covery are not far to seek. The borrowing and spend- 
ing program itself, while it may stimulate business 
and increase the national income temporarily, pro- 
vides no effective substitute for private investment, 
since it is limited for the most part to public works 
and other non-revenue-producing projects that make 
little or no permanent contribution to industrial 
productivity and earning power. At the same time, 
the policy tends to defeat its own purposes by shaking 
confidence in the future of currency, credit, prices, 
and costs, and thus discouraging private investment. 


“But the Government’s fiscal position, serious as 
it is, is not the sole obstacle, or perhaps even the most 
important obstacle, to recovery. The crux of the 
problem lies in the outlook for profits, which has been 
impaired in various ways by recent legislative and 
administrative policies. Close regulation, particularly 
in the field of labor relations, has raised and ‘frozen’ 
some of the principal operating costs of business con- 
cerns. Heavy direct taxes on commerce and industry 
have imposed a further burden on earning power. 
Tax rates on capital gains and on large incomes in 
general have reached almost confiscatory levels, 
threatening actual and potential investors with the 
loss of a large part of any profits they might make 
through successful use of their capital. Over a large 
section of the business field, actual or threatened gov- 
ernmental competition has obscured the prospects of 
profitable operation to such an extent that expansion 
has been very sharply curtailed. And in all these 
directions there hangs over business the ever-present 
possibility of new and unknown measures of a similar 
nature. 


“When difficulties of this kind become too great, 
the sacrifices, exertions, and risks that business men 
and investors must incur in expanding their opera- 
tions cease to be worth while. No theory of ‘equita 
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ble’ distribution of income or of ‘social justice’ can 
alter the practical fact that the system of private en- 
terprise rests squarely upon the principles of freedom 
of contract and security of property, and that such a 
system cannot expand and prosper under a set of 
rules that violates these principles. 

“In the face of these conditions, it seems clear that 
the practice of incurring huge Treasury deficits in the 
hope that the excess expenditures will increase the 
national income to a level where the budget will bal- 
ance itself automatically not only has small prospects 
of success but is a deterrent, not an aid, to recovery.” 


Eighth Tax Clinic Meets in Washington 


The Eighth Tax Clinic of the American Bar Asso- 
ciation’s Committee on Federal Taxation was held in 
Washington on March 25. Chairman George M. 
Morris presided at the luncheon meeting and the fol- 
lowing interesting program was presented: “Oral 
Argument and Brief Writing,’ Associate Justice 
Justin Miller of the U. S. Court of Appeals for the 
District of Columbia; “A Government Career Service 
in Operation,” Hon. G. Howland Shaw, Chief of For- 
eign Service Personnel, Department of State; “The 
Traynor Plan—What It Is,” Stanley S. Surrey, Legis- 
lative Counsel, Treasury Department; “The Traynor 
Plan—Some Considerations,” E. Barrett Prettyman, 
Former General Counsel, Bureau of Internal Revenue; 
“The Projected New Rules for Appeal from the Board 
of Tax Appeals and from the Processing Tax Board 
of Review,” J. Louis Monarch of the Tax Division of 
the Department of Justice; “Aspects of the Proposed 
Administrative Court Review of Board of Tax Ap- 
peals Decisions,” J. Emmet Sebree, Technical Assistant 





The U. S. Board of Tax Appeals 


Front Row, (Left to Right) Members Van Fossan, Smith, Arundell (Chairman), 


Sternhagen, and Murdock. 


Middle Row, Members Arnold, Turner, Black, Leech, Mellott and Tyson. 
Back Row, Members Kern, Disney, Hill, Harron and Opper. 
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of the U. S. Board of Tax Appeals; “Decentralization 
to Date,” Hon. M. E. Carter, Assistant to the Com- 
missioner of Internal Revenue; and, “Repeal of Sec. 
340 of the 1938 Revenue Act,” Frank J. Wideman, 
Chairman of the American Bar Association’s Special 
Committee on Privileged Communications. 


BTA Amends Rules of Practice 


On January 30, 1939, the Board of Tax Appeals 
announced that on and after February 1, 1939, amend- 
ments to three of its rules of practice, and a new Rule 
ss nce be effective. The amendments are outlined 

elow. 


Rule 6 is entitled “Initiation of a Proceeding—Peti- 
tion,” and paragraph (h) thereof, re verification of a 
petition, formerly consisted of three paragraphs. The 
instant amendments provide for two new paragraphs 
to be substituted for the present second paragraph 
which read as follows: 


In the case of estates, trusts, or other fiduciaries, the peti- 
tion shall be signed by counsel or by one or more of the 
fiduciaries and shall be verified by one or more of the fidu- 
ciaries. A majority of the fiduciaries shall either sign or 
verify the petition. 


The new, replacing paragraphs read as follows: 


_ The verification shall contain a statement that the fidu- 
claries signing and verifying have authority to act for the 
taxpayer. 


Where the petitioner is a corporation, the person verifying 
shall state in his verification that he has authority to act for 
the corporation. 


Rule 7, entitled “Filing of Petition,” formerly pro- 
vided that an original and four copies of the petition 
should be “filed with the Board at Washington, D. C.” 
The amended Rule 7 reads, “filed with the Board,” 
and says “(See Rule 9.)”. 


Rule 9, a new rule, is entitled 
“Filing,” and reads as follows: 


Any document to be filed with the 
Board, must be filed at the office of 
the Board in Washington, D. C., dur- 
ing business hours; provided, that a 
division hearing a proceeding may 
permit documents pertaining thereto 
to be filed at the hearing. 


Rule 35, “Briefs,” is amended 
in its first paragraph. The first 
two sentences are unchanged, 
but the rest of the paragraph is 
entirely reworded, and now reads 
as follows, italics indicating 
changes: 


If the member does not direct 
otherwise, each party shall have 4° 
days after the day on which the hear- 
ing was concluded within which t 
file a brief and either party may file a 
reply brief within 15 days after th 
filing of the original brief by his op- 
ponent. After a brief has been filed, the 
clerk will serve a copy upon the op- 
posite party, unless the brief bears a 
notation that a copy has already been 
served, 


Harris & Ewing 
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Present Taxes on Playing Cards Would 
Have Supported Government in 
George Washington’s First Term 


At the level of collections for recent years, the tax 
on playing cards would practically have supported 
the Federal Government in the first few years of 
Washington’s administration. This interesting side- 
light on federal finances was brought out in the course 
of the latest monthly analysis of federal expenditures 
made by the Economic Research Division of The 
Conference Board. 


Collections on account of the tax on playing cards 
averaged $4.5 million in the ten-year period ended 
June 30, 1938. Expenditures averaged $4.6 million 
for the three years ended in 1793. In the peak year 
1929 the playing-card tax produced a revenue of $5.4 
million, but for 1938 the total was only a little more 
than $4 million. 


Internal Revenue Code 


H. R. 2762, providing for a code of the internal 
revenue laws, became law on February 10, 1939, when 
the bill was signed by the President. It was designated 
Public Act No. 1 of the Seventy-sixth Congress, and 
it and the code will be cited as “I. R. C.” 


The Code is divided into chapters and sub-chapters. 
Chapter 1 is entitled “Income Tax,” and its sections 
are almost verbatim the same as corresponding sec- 
tions of the Revenue Act of 1938 except that Section 
1 provides that Chapter 1 shall apply only to taxable 
years beginning after December 31, 1938, whereas 
Section 1 of the 1938 Act provides that income tax Title 
1 shall apply only to taxable years beginning after 
December 31, 1937. 


Underground Treasure 


The United States has a gold hoard of $14,000,000,000 
—more than half of all the monetary gold in the world. 
Many years were required to produce this metal. 
Prior to 1933 world production of gold averaged less 
than $500,000,000 annually, and gold production in the 
United States averaged less than $50,000,000. With- 
drawal of gold from free competition and placing the 
metal on an artificial price plateau by the U. S. Gov- 
ernment has stimulated production in all parts of the 
world. Under these conditions annual world produc- 
tion of the metal has an artificially created value of 
more than $1,000,000,000. 


Embarrassed by its growing wealth of gold, the 
United States is burying it. A huge vault has been 
built at Fort Knox, Ky., wherein more than 
$5,000,000,000 worth of gold has been stored. 


The growing gold supply of the United States is an 
interesting and alluring story, but there is another 
underground treasure that overshadows it by far in 
economic and social implications. That underground 
treasure is petroleum. The potential monetary value 
of visible oil reserves in the United States exceeds 
the present inflated value of the country’s gold re- 
serves. But there are other important differences 
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between the two types of underground treasure. The 
gold is static. It costs the public money to maintain 
2 huge gold reserve. For example, if the government 
buys $1,000,000,000 of gold to add to its collection, it 
must issue obligations to pay for the metal. Those 
bonds must be met by taxing the public. 


Petroleum, on the other hand, is a dynamic treasure. 
It generates taxes. More than $1,000,000,000 in taxes 
are paid annually on the products that issue from oil 
wells in the United States. Annual taxes on petroleum 
products in this country are approximately equal to 
the value, even at the present artificial level of gold 
prices, of all the gold produced in the entire world. 


Reciprocal Taxation of Salaries and 
Interest on Securities 


Currently available is a report to the Joint Com- 
mittee on Internal Revenue Taxation by its staff, on 
“Power of Congress to Tax the Interest from State 
and Local Securities and the Compensation of State 
and Local Employees.” It is stated on the cover 
page of the report that it “has been ordered printed 
for purposes of information and discussion, but it has 
not yet been considered or approved by the committee 
or any member thereof.” 


The report offers the opinion that the only effective 
way by which the federal income tax may be applied 
to interest from state and local securities is a con- 
stitutional amendment, thus differing from the view 
of the President and others. 


As to whether Congress has the power to apply the 
federal income tax directly to the salaries of officers 
and employees of the states, the report states that 
“Existing revenue laws tax the compensation of state 
and local officers and employees to the fullest extent 
permitted under the Constitution. * * * While it is 
likely that the Court will, in time, substantially ex- 
tend the federal power with respect to the application 
of the income tax to certain classes and types of state 
and local employees, it is the opinion of this office that 
in order to effectively reach the compensation of all 
state and local officers and employees, an amendment 
to the Constitution will prove necessary.” 


In contrast, a current release by the Department of 
Justice states that a brief has been filed with the 
Supreme Court in which “The Government’s argu- 
ment * * * fits in with the program of the Administra- 
tion to end all tax immunity of office holders, and is 
made in a case in which the same conclusion, although 
for different reasons, is being advanced by a State 
Government.” 


Hunters’ Tax Receipts 


American citizens spend about $15,000,000 a year 
in licenses and taxes for the privilege of hunting, ac- 
cording to a recent issue of Nation’s Business. Of this 
about $11,000,000 is for licenses, $700,000 for duck 
stamps and some $3,000,000 pays a special tax on guns, 
cartridges and shells, and most of this sum has been 
applied for the direct benefits of the citizens who 
spent it. 























































































































































































































































































































































































Jurisdictional Aspects of State 
Income Taxation 


(Continued from page 199) 


from interstate business have been more or less con- 
sistently barred as a measure.’® The Supreme Court 
has merely placed net income in the former and not 
in the latter category, giving as its reason the same 
one used for sustaining a direct tax on net income— 
that unlike a tax measured by gross income which 
would vary with the quantity of business done, a tax 
measured by net income is determined by the result 
of and not by the act of engaging in interstate com. 
merce. There is little likelihood that net income will 
be removed from that category. 

It may be objected that the distinction between a 
tax on gross income and one on net income, relied 
upon in sustaining both a direct income tax and a 
franchise tax, lacks realism. In terms of privilege, as 
suggested by the language of the Supreme Court, the 
commerce clause preserves the privilege of engaging 
in interstate business unmolested by state restric- 
tions or burdens, and a tax on gross income sup- 
posedly burdens that privilege, whereas a direct tax 
on net income purports to be merely an exaction for 
We privilege of receiving and using that net income. 

But despite the seeming clarity of the distinction, the 
feeling is not easily dispelled that a distinction has 
only been made between the privilege of conducting 
an interstate business and the privilege of conduct. 
ing it profitably, and that either the decisions for- 
bidding a tax on gross income are wrong or those 
permitting a tax on net income are wrong. Assuredly 
it cannot be said with the same certainty that two 
and two equal four, whereas three and three do not, 
that one tax is and the other is not a burden on inter- 
state commerce. Any revenue measure is a burden, 
but its invalidity depends upon the degree of the 
burden, or in tort language, its proximity to the act 
of engaging in interstate commerce. It could be 
argued with impeccable logic that all and not just 
one of the tax measures referred to above are invalid 
burdens upon interstate commerce, yet knowing that 
a line must be drawn somewhere, it can hardly be 
said that the distinction employed in drawing the 
lines sketched above is wholly devoid of logic. In 
any event, the lines have been drawn by the Supreme 
Court with considerable certainty and the possibility 
of their being disturbed in the future is rather remote. 


Presumably that conclusion disposes of the juris- 
dictional question, and it would if it were certain that 
everything which states now call or are likely to call 
net income comes within the net income contemplated 
by the Supreme Court. Unfortunately, at least for 
the taxpayer, the conception of net income varies from 
state to state and from session to session of the legis- 
lature of the same state. The states’ frenzied search 
for revenue so apparent of recent years is too often 
reflected in net income statutes by an expanding 
classification of gross receipts and a contracting list 
of allowable deductions, with the difference always 
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being regarded as net income. Pressed to its extreme, 
the process could be made to produce a “net income” 
only one or two minor deductions removed from gross 
income. But the idea seems inconsistent with any 
sensible application of the commerce clause, that a 
state need but show it is taxing a net something or 
other, regardless of its proximity to gross income, in 
order to avoid the prohibitions against a tax on gross 
income. Logically, it should not be enough to say 
that a state has jurisdiction to levy a tax on or meas- 
ure a tax by net income but not gross income from 
interstate commerce: The definition of net income 
itself may well be a jurisdictional question. 

Precisely this question was raised in Atlantic Coast 
Line R. Co. v. Doughton.*® The plaintiff, a foreign 
corporation, operated a portion of its line in North 
Carolina on which was carried both interstate and 
intrastate traffic. It conceded the state’s right to tax 
the net income from its interstate traffic and the state 
in turn conceded its lack of jurisdiction to tax the 
gross income from that traffic. The state took North 
Carolina operating revenues as gross income, sub- 
tracted therefrom operating expenses, uncollectible 
revenue, taxes paid and car hire, called the difference 
of $437,764.52 net income, and levied a tax thereon 
of $13,133.09. The plaintiff insisted this was, in effect, 
a tax on gross income. To compute net income, the 
plaintiff took North Carolina operating revenues, ‘plus 
North Carolina’s portion of non-operating revenues 
as gross income, deducted, in addition to the dedu 
tions made by the state, North Carolina’s portion of 
its capital charges such as interest on its funded debt, 
rentals, etc., thereby producing a deficit of $254,290.22 
from its operations in that state. Obviously, the tax 
was not on plaintiff’s gross income and just as obvi 
ously it was not on its net income. The state won 
on the theory that its taxing power was not confined 
to the net income of the taxpayer, the computation 
insisted upon by the plaintiff, but extended to the net 
income from the taxpayer’s property, the computation 
used by the state. In other words, the taxpayer itself 
may be operating in the red because it has chosen to 
or was compelled to borrow money and lease prop- 
erty in order to conduct its interstate traffic over 
property located in the taxing state, but if “net in- 
come” from the property itself may be discerned by 
isolating the traffic on a segment of the taxpayer’s 
property after first discarding the item of capital 
charges, that “net income” can be taxed without any 
resultant burden on interstate commerce. From an 
accounting viewpoint the validity of the distinction 
between the taxpayer’s net income and that from his 
property is probably not open to question. But in 
accepting that distinction as a rule of law, the Su- 
preme Court has, in effect, said that the protection 
of the commerce clause, insofar as income taxation 
is concerned, extends only to the way in which a 
business might have been conducted and not to the 
way in which it actually was conducted. It will, in 
deed, be interesting to observe to what extent “net 
income” may be expanded in the future before a tax 
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based on such net income will be deemed to be a 
burden on interstate commerce. 


Restrictions Imposed by the Due 
Process Clause 


\Whatever the theoretical objections to the conclu- 
sion that the commerce clause does not immunize 
from state taxation net income received from inter- 
state business, at least that conclusion eliminates the 
practical problem of having to segregate interstate 
from other commerce when dealing with net income. 
On the contrary, the practical problem of segregation 
and not the task of formulating theory is of para- 
mount concern in considering the effect of the due 
process clause, imposing as it does very definite juris- 
dictional limitations, precise and understandable 
enough in theory but requiring in their application 
an Omniscience to which only a favored few in the 
field of state taxation can lay even a dubious claim. 
\ state may consistently with due process tax the 
entire net income of a domestic corporation or of an 
individual domiciled within the taxing state,’ regard- 
less of whether that income is derived from sources 
within or without that state.2? On the other hand, 
only the net income derived by a foreign corporation 
or a non-resident individual from business or prop- 
erty within the taxing state can be taxed by that 
state.23 Given domicile, a state’s jurisdiction to tax 
net income is unlimited: Lacking domicile, it is as 
great as the jurisdiction over the sources of net in- 
come and no greater. 

But in putting that theory into operation, thirty- 
four states have prescribed as many different methods 
for determining what portion of a foreign corpora- 
tion’s or non-resident’s total net income is amenable 
to the particular state imposing the levy, to the com- 
plete confoundment of the taxpayer doing business or 
owning property in any two or more of those states, 
who shortly discovers that under such a system the 
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sum of the parts of his net income can never equal, 
and almost always exceeds, the whole of that income. 
Conceding that law and logic do not always coincide 
and that the law does not always take notice of 
mathematical niceties, particularly with respect to the 
determination of taxes, it is still reasonably safe to 
assume that jurisdictional requirements cannot be 
satisfied either legally or logically by thirty-four dif- 
ferent, and in some cases utterly conflicting, methods 
of computation. And unfortunately present indica- 


tions point to considerably more law than logic in the 
future. 


To begin with, numerous’ state laws provide that if 
a foreign corporation carries on all or a principal por- 
tion of its business in the taxing state, or has its 
principal place of business in that state, it shall be 
treated for taxation purposes as though it were a 
domestic corporation. Even more popular is the 
provision defining the term “resident individual” so 
as to include any individual, regardless of domicile, 
who maintains a permanent place of abode within 
the state and who spends a specified portion of the 
year in the state. The purpose of such provisions is 
obvious, and the reason is at least understandable. 
As in other cases, the state has the undoubted right 
to tax income from business done or property located 
in that state, and if the sole source of income is located 
within that state, no statutory provision for an arbi- 
trarily imposed domicile or residence is required to 
justify a tax on the entire net income, regardless of 
the true domicile or residence of the taxpayer. But 
in the case of a foreign corporation or a non-resident 
individual whose principal but not sole source of 
income is in a state other than the domiciliary state, 
the former state still feels itself entitled to tax the 
entire net income from all sources as compensation 
for the protection afforded the principal source of 
that income. However, unless that state can impress 
the attributes of domicile upon such taxpayers, it 
cannot touch net income from sources having a situs 








21 Unlike the commerce clause, due process does not require that 
a direct tax on net income and a franchise tax measured by net 
income be separately considered. With minor exceptions not 
material here, the limitations of due process with respect to what 
net income can be reached by a state are the same in either case: 
Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 41 S. 
Ct. 45 (1920); Bass, Ratcliff é€ Gretton v. State Tax Commission, 
266 U. S. 271, 45 S. Ct. 82 (1924); People ex rel. Alpha Portland 
Cement Co. v. Knapp, 230 N. Y. 48, 129 N. E. 202 (1920), cert. 
denied, 256 U. S. 702, 41 S. Ct. 624 (1921). Moreover, being in 
essence a question of the territorial limitation upon the exercise 
of a state’s taxing power, it is immaterial under due process 
whether the net income involved be that of an individual or of a 
corporation. Accordingly, no distinction will be made in the bal- 
ance of this article between a direct tax on net income and a 
franchise tax measured by net income, or between an individual 
taxpayer and a corporate taxpayer, except where necessitated by 
a peculiar statutory provision. 

22 Lawrence v. State Tax Commission, 286 U. S. 276, 
56 (1932); People ex rel. Cohn v. Graves, 300 U. S. 308, 
166 (1937); Crescent Mfg. Co. v. Tax Commission, 129 S. C. 480, 
124 S. E. 761 (1924); Wiseman v. Interstate Public Service Co., 
191 Ark. 255, 85 S. W. (2d) 700 (1935); State v. Gulf M. & N. R. 
Co., 138 Miss. 70, 104 So. 689 (1925). In practice many states do 
not take full advantage of this privilege, particularly with respect 
to domestic corporations, apparently preferring to confine the tax 
to net income from sources within the state. At least a theoretical 
inconsistency exists, however, in those states which do tax out- 
side income and which at the same time define a tax on net income 
from real estate as a property tax. Tangible property outside the 
state of the owner’s domicile cannot be taxed by the domiciliary 


52 &.. Ct. 
57 S.. Ct. 











state, so if a tax on the net income from such tangibles is on 
the property itself, it would seem that the latter tax, like the 
former, is void. But state courts to date have exhibited no qualms 
over being inconsistent to this extent, and it is quite improbable 
that the Supreme Court could be persuaded to hold a tax void 
merely because the label affixed by a state court is in the nature 
of an admission against interest. 


23 Hans Rees’ Sons v. North Carolina, 283 U. S. 123, 51 S. Ct. 
385 (1931); Shaffer v. Carter, 252 U. S. 37, 40 S. Ct. 221 (1920); 
Travis v. Yale € Towne Mfg. Co., 252 U. S. 60, 40 S. Ct. 228 (1920); 
State ex rel. Manitowoc Gas Co. v. Wisconsin Tax Commission, 
161 Wis. 111, 152 N. W. 848 (1915). It is often as difficult to de- 
termine whether the proposed taxpayer is doing business at all 
in the state as it is to ascertain how much of a taxpayer's net 
income comes from business concededly transacted in a state: 
Procter & Gamble Co. v. Newton, 289 Fed. 1013 (D. C. S. D. N. Y. 
1923). These two issues were confused in Jackling v. State Tax 
Commission, 40 N. M. 241, 58 P. (2d) 1167 (1936). The plaintiff, 
a non-resident, was the president of a foreign corporation doing 
some business in New Mexico. On the theory that he conducted 
a business in New Mexico insofar as his employment occasionally 
took him there, a tax was assessed on that portion of his entire 
net income which the number of days spent in New Mexico bore 
to 365. If such be the law, then the astounding result follows 
that any employee is taxable in each state in which the corpora- 
tion by which he is employed does business, to the extent that he 
contributes to the corporate business in that state, and regardless 
of whether or not he ever visited that state, for if a non-resident 
receives income from a business in a state, his presence or absence 


in that state is wholly immaterial for purposes of taxing that 
income. 
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outside that state.** Obviously, income arising from 
intangibles whose situs normally follows domicile 
would, in such cases, be the principal type of income 
affected by having an arbitrary domicile or residence 
impressed upon a taxpayer, and the statutory provi- 


sions in question are designed to reach precisely that 
type of income. 


May a state, then, under any circumstances admit 
that domicile is elsewhere and still disregard the usual 
consequences of that admission for purposes of a tax 
on or measured by net income??> The Wisconsin 
Supreme Court in Newport Company v. Wisconsin Tax 
Commission *® has concluded that a state, merely to 
escape the effect of the situs rule, cannot “by defini- 
tion, construction or other process, domesticate a per- 
son or corporation in fact domiciled elsewhere.” ‘To 
the exact contrary is People ex rel. Ryan v. Lynch,” 
which holds that “in personal and income taxes domi- 
cile plays no necessary part. Residence at a fixed 
date has determined the liability for the tax.” In 
other words, residence is conceived of as being some- 
thing less than domicile yet sufficient to sustain a tax 
identical in scope with one based on domicile. The 
Supreme Court has not said that the New York court 
was wrong, but in defining a state’s jurisdiction it 
has apparently done so either expressly in terms of 
domicile or has used “resident” and “non-resident” 
in that sense.2* That fact, coupled with the addi- 
tional fact that there is no particular reason why a 
state which offers something less than the incidents 
of domicile should be permitted to impose a tax as 
though it had, points to the Wisconsin decision as 
being the correct one. To the extent that income 
is derived from business or property within the tax- 
ing state and to the extent that the conception of a 
“business situs” permits that state to tax income from 
intangibles which would otherwise have a domiciliary 
situs elsewhere, the state is enabled to exact compen- 
sation for and commensurate to the protection afforded 
the taxpayer’s business and property in that state; 
and it hardly seems consistent with due process to 
endow a state with the right to demand additional 
compensation in the form of a tax on income from 
sources outside that state even though the principal 
source of income is situated within the taxing state. 
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The time element of residence adds further com- 
plications insofar as individuals are concerned. Sup- 
pose an individual either terminates or begins his 
residence in the taxing state in the middle of the year. 
And suppose further that the state in both cases 
seeks to assess a tax on the entire net income of that 
individual from all sources during the whole year, 
attempting to justify the assessment by invoking the 
rule giving the state the undoubted right to tax the 
entire net income of residents. With what success 
could a taxpayer seeking to avoid the assessment on 
so much of his net income as was received from 
sources outside the state for that portion of the year 
during which he was a non-resident, rely on the 
theory that such income was earned during a status 
of non-residence and as such was not taxable? N 
success in Massachusetts if Loevy v. Long *® is fol- 
lowed. Complete success in Wisconsin if Greene v. 
Wisconsin Tax Commission*® controls. The Greene 
case seems eminently logical in its results, even deny- 
ing to the state the right to apportion net income 
to Wisconsin on a time basis where, as in that case, 
there was ample proof of the exact date and amounts 
of all items of income for the whole year. Certainly, 
the equities are against the Massachusetts decision, 
and so far as legal theory goes, there would seem to 
be nothing which would make the protection of due 
process available only to him who finds it convenient 
to move, if move he must, only on the first or last 
day of a calendar year.** 


There still remains the really puzzling riddle of 
the whole picture—how to deal with the so-called 
“unitary” business whose activities are spread over 
two or more states. Thus, as one example of the 
infinite number of variations of the same problem, a 
corporation organized under the laws of one state, 
may operate a mine in a second state, factories in a 
third and fourth state, and a warehouse in still a fifth 
state. It may sell the output of its factories, con- 
sisting of a half dozen different products, in four or 
five other states, as well as in the states where its 
warehouse and one of its factories are located, and 
may sell nothing at all in the states where it operates 
its mine and its other factory. Moreover, the cost 
of producing and selling the various products may 




















*% The jurisdictional problems of income taxation, like so many 
state tax problems, are infected with the bugaboo of situs. Fre- 
quently encountered is the one arising when a non-resident phys- 
ically enters one state to perform duties required by a contract 
consummated in and providing for payment in another state. The 
courts are divided on the question as to the first state’s power to 
tax so much of the net income as is attributable to performance 
in that state: Koppers Co. v. City of Milwaukee, 191 Wis. 397, 211 
N. W. 147 (1926) (not taxable); Jackling v. State Tax Commission, 
40 N. M. 241, 58 P. (2d) 1167 (1936) (taxable); Cerf v. Lynch, 237 
App. Div. 283, 261 N. Y. S. 231 (1932), aff’d, 262 N. Y. 549, 188 N. E. 
59 (1932) (taxable). 


2° The right of each state to determine for itself where a person 
is domiciled is not questioned here. What is questioned is the 


power of one state to ignore domicile conceded to be in another 
state. 


26 219 Wis. 293, 261 N. W. 884 (1935), cert. denied, 297 U. S. 720, 
56 S. Ct. 598 (1936). 


27 262 N. Y. 1, 186 N. E. 28 (1933). Such has also been the in- 
terpretation of the Louisiana law: Opinion of Attorney General, 
May 26, 1936, La. CT, § 1519. Cf. Bowring v. Bowers, 24 F. (2d) 
918 (C. C. A. 2nd, 1928). 

28 See cases cited in Note 23, supra. 
29 245 Mass. 174, 139 N. E. 496 (1923). 











% 221 Wis. 531, 266 N. W. 270 (1936). The constitutional question 
was squarely raised in this case by one who had moved into Wis- 
consin during the middle of the year. The reverse of that situa- 
tion culminated in an equally favorable decision for the taxpayer 
in McCarty v. Conway, 215 Wis. 645, 255 N. W. 913 (1934), but the 
court reached its decision by merely holding that a different result 
would have been inequitable. The taxpayer in the Loevy case, 
by praying for a complete abatement of his tax, asked for too 
much, thereby precluding the possibility of a decision other than 
the one rendered. Certainly, he would have had a more favorable 
case had he conceded, as was done in the Greene case, that Massa- 
chusetts could tax his entire income from whatever source received 
during the period of residence in that state, and had he limited his 
complaint to the assessment on any net income other than that re- 
ceived from Massachusetts sources after his removal from the state. 
The North Dakota law to date has been administered in accord 
with the Wisconsin rule: Opinion of Attorney General, September 
28, 1937, A. DD. CX, F 1506. 


%In Hart v. Tax Commissioner, 240 Mass. 37, 132 N. E. 621 (1921), 
the state, though unsuccessful, even attempted to tax the plain- 
tiff’s entire net income for 1917 although he had not become a 
resident until January, 1918. The assessment was made on March 
1 for the preceding calendar year, and, the plaintiff having become 
a resident before that date, it was contended that he was subject 
to the tax. 
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differ and, for that matter, the cost of producing 
and selling the same product may differ in various 
states. Likewise, the selling price of one product 
will probably differ from that of another, and there 
may well be a discrepancy between the selling price 
of the same product in different states. While each 
state would probably recognize the fact that the reali- 
zation of a net income must be preceded by the sale 
of those products,** it would also concede that not 
only the selling but the mining, manufacturing and 
warehousing operations as well contribute to that 
net income. In fact, the states in which the corpo- 
ration did its mining and operated one of its factories 
but in which no sales were made, in order to warrant 
the assessment of an income tax, would not only have 
to concede but insist that such was the fact.** The 
sleight-of-hand to be performed, then, and one which 
is performed annually with amazing tranquillity by 
state taxing authorities, is somehow to segregate unto 
each state that portion of net income attributable to 
the business done in that state, without violating due 
process by including in income assigned to one state 
the income from business done in another state. 


In dissecting the total net income of a corporation 
doing business in the manner described above into a 
number of net incomes, each supposedly reflecting the 
net result of the corporation’s business in a particular 
state, each state has in effect said that the following 
process of allocation is feasible. First, total costs, 
including those of general administration, can be 
allocated between the various operations of the cor- 
poration, that is, between the mining, manufacturing, 
warehousing and selling. Second, the costs allocated 
to each such operation can be re-allocated among vari- 
ous states if that operation is conducted in more 
than one state. Third, the cost of a particular opera- 
tion allocated to a particular state can again be allo- 
cated between the various products involved in that 
operation in that state. Fourth, total gross receipts 
can be allocated between the various operations. 
Fifth, the gross receipts allocated to each such opera- 



















































® Aptly illustrating the legal importance of this factor is Woods 
Lumber Co. v. Hall, 158 Tenn. 458, 14 S. W. (2d) 734 (1929). 
Both high-grade lumber and culls were produced in plaintiff’s Ten- 
nessee mill, almost all of the former being sold in interstate com- 
merce and all of the latter in local commerce. Costs were allocated 
between the two on a quantity and not a gross receipts basis, 
thereby showing a loss on the sale of the cheaper culls and a 
profit on the higher priced lumber. Charging that an arbitrary 
allocation of all profits had been made to interstate sales, the net 
income from which was exempt under Tennessee law, the court 
rejected the cost allocation between the two products and permitted 
the use of an apportionment formula based on gross sales. 


% This refers, of course, to net income derived from the active 
conduct of a business, not to non-operating income. 


“ Realism requires some qualification of this or any other state- 
ment of theory. Espousal of a theory is very often a matter of 
expediency, the choice of the taxpayer usually being dictated by 
a desire to reduce his tax bill, that of the state by a desire to 
Increase it. Thus, North Carolina sought to tax the entire net 
income of a foreign corporation having its only plant in that state 
but engaging in buying and selling activities in other states: Hans 
Rees’ Sons v. North Carolina, 283 U. S. 123, 51 S. Ct. 385 (1931). 
Borrowing from the law of ad valorem taxation where the ‘‘unitary 
business’’ theory permits a state to consider the value and use 
of a complete physical plant in valuing the portion located in the 
taxing state, North Carolina asserted that the plaintiff conducted 
a unitary businc 3 radiating from the manufacturing hub in that 
State, thereby justifying a tax on the entire net income. The 
Supreme Court admitted the unitary nature of the business, but 
declined to permit that to be used as an excuse for taxing income 
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tion can, like costs, be re-allocated as to states. And 
sixth, gross receipts allocated to a particular opera- 
tion in a particular state can once more be allocated 
between the various products involved in that opera- 
tion in that state. 


Clearly, the possibility of accuracy from any such 
allocation exists only in the land of accounting make- 
believe. True, cost accounting, though essentially 
arbitrary in some of its applications, could probably 
satisfy the first three steps of the process, and with 
reasonable accuracy insofar as the allocation ratios 
wherever needed reflected actual experience in that 
type of enterprise. Cost accounting could not, how- 
ever, satisfy the last three requirements, and except 
in infrequent instances, such as in the petroleum in- 
dustry, where market quotations are available at 
each primary step in the process of getting a specific 
raw material to the ultimate consumer in the form 
of a finished product,** there is no adequate measure 
of the amount of gross income resulting from each 
operation of a corporation which combines any two 
or more of those functions. 


In short, then, the states are taxing that which is 
not susceptible of ascertainment. It lies neither 
within the power of a state to prove with accuracy 
that it has taxed only net income from sources within 
that state, nor within the power of the taxpayer to 
prove with accuracy that the state may have included 
too much net income. Inevitably the constitution- 
ality of any one of the many devices employed to 
determine the net income assignable to a particular 
state, is reduced to a question of the reasonableness 
of that device.*® In determining this question the tax- 
payer is at a disadvantage from the very start. The 
reasonableness of the device is presumed, and to de- 
feat that presumption it is not enough to prove that 
the method of determining net income sought to be 
used by the complaining taxpayer is as reasonable as 
that used by the state: It must be shown that the 
state’s device has resulted in a tax on what is clearly 
beyond the state’s jurisdiction to tax.*’7 And, accord- 





arising from functions carried on outside the State. It is rea- 
sonable to suppose, however, that even had the North Carolina 
Supreme Court’s decision never been reversed in this case, the 
state would still not have hesitated in other cases to tax income 
from sales made in that state though the plant was located outside. 


3% Even then the results are misleading. For example, the cost 
of producing an article is $100.00, the cost of selling it $50.00, 
and if the sales price is $200.00, the total net income is $50.00. 
To the extent that a profit is attributed to production, there is a 
corresponding diminution of profit available for the selling process. 
If, then, the profit allocated to the former is measured by a whole- 
sale market price established by firms which include in that price 
not only the cost of production plus a profit but a selling cost 
as well, the portion of the total profit of the first corporation which 
is allocated to production is disproportionately increased and that 
allocated to selling is disproportionately decreased by an extra 
selling cost never incurred by that corporation. Such a measure 
would permit the state in which the producing was done to tax 
net income derived from selling in another state, and by the same 
token the state in which the selling is done would be deprived of 
the full measure of its taxable income. 


% Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 41 
S. Ct. 45 (1920); Bass, Ratcliff € Gretton v. State Tax Commission, 
266 U. S. 271, 45 S. Ct. 82 (1924). 


37 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 41 
S. Ct. 45 (1920); Bass, Ratcliff ¢ Gretton v. State Tax Commission, 
266 U. S. 271, 45 S. Ct. 82 (1924); Norfolk &€ W. Ry. Co. v. North 
Carolina, 297 U. S. 682, 56 S. Ct. 625 (1936); S. S. Kresge Co. v. 
Bennett, 51 F. (2a) 353 (D. C. S. D. N. Y. 1931), aff'd, 287° U. 8. 
565, 53 S. Ct.. 13 (9932). 








































































































































































































































































































































































































242 TAXES 






ing to People ex rel. Charles Kohlman & Co. v. Law,** 
proof of error alone will not suffice—the extent of 
that error must likewise be proved. The puzzle, then, 
from the taxpayer’s viewpoint, is the nature of the 
evidence which will overcome these presumptions 
when the very thing taxed is not susceptible to quan- 
titative analysis, and the decisions to date have done 
little toward solving the puzzle. 

Under certain circumstances most statutes permit 
the computation of net income from segregated ac- 
counts designed to show only business done in the 
taxing state, and a few states require a segregated 
accounting in all cases. The use of such a system is, 
however, quite limited. Corporations generally shun 
it because their accounts as a rule simply defy analysis 
in terms of state boundaries. Tax commissions usually 
reject it because of the very patent reliance upon 
arbitrary allocations. Nevertheless, the cases involv- 
ing its use deserve at least passing notice. 


What would appear to have been one of the few 
logical applications of that method was rejected in 
S. S. Kresge Co. v. Bennett,?® whereas the somewhat 
dubious applications in Standard Oil Co. v. Wisconsin 
Tax Commission *® and Fisher v. Standard Oil Co.™ 
were warmly endorsed. The primary function of the 
plaintiff in the Kresge case was that of selling through 
retail stores. Goods were invoiced to each store at 
cost, and the costs of the central purchasing depart- 
ment in Detroit and of the importing and jobbing 
departments in New York were allocated among the 
stores on the basis of gross receipts. The difference 
between the gross sales of the New York stores and 
the total of the invoice price of the goods plus the 
allocated costs was reported as New York net income. 
3ecause in the opinion of the court, the return was 
based upon an arbitrary cost allocation and ignored 
the contributions to net income made by the jobbing 
and importing departments located in New York, the 
computation was rejected in favor of an apportion- 
ment formula used by the state. In what respect the 
use of an apportionment formula reached a result less 
arbitrary than that achieved by cost allocation was 
not explained. 


On the other hand, the Standard Oil Company, 
whose return was involved in the other two cases, 
in addition to its retailing activities, performed the 
functions of producer, refiner and distributor, of which 
only retailing and distributing were carried on in 
North Dakota and Wisconsin. It segregated its busi- 
ness in those two states by charging its sales agencies 
with the wholesale market price of the goods sold. 











33 239 N. Y. 346, 146 N. E. 622 (1925). But see People ex rel. 
Monjo v. State Tax Commission, 218 App. Div. 1, 217 N. Y. S. 669 
(1926), holding that with respect to a tax on a foreign corpora- 
tion, a presumption could not be made the substitute for jurisdic- 
tion, and distinguishing the Kohlman case on the ground that the 
tax there was being imposed on a domestic corporation whose en- 
tire net income could be subjected to taxation. The distinction 
would be more convincing if it were not for the fact that under 
New York law the income of domestic corporations from sources 
outside the state is not taxed. 

251 F. (2a) 353 DW. CS. D. N. Y. 1931), aff'd, 287 U. S. 565, 
53 S. Ct. 13 (1932). 

# 197 Wis. 630, 223 N. W. 85 (1929). 

4112 F. (2d) 744 (C. C. A. 8th, 1926). 

# See Note 35, supra. 

#58 N. D. 776, 228 N. W. 192 (1929). 
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To this was added selling costs and the difference 
between cost of goods plus selling costs and gross 
receipts was reported as net income. Its method of 
segregation was successfully litigated, despite the 
state’s charge in each case that arbitrary allocations 
had been made, and despite the complaint in the \WVis 
consin case that no allowance had been made for the 
contribution to net income from certain tank farms 
located in Wisconsin from which 46% of the oil in 
storage was delivered to points in Minnesota. No 
reason was-assigned by either court for permitting 
the taxpayer to charge as the cost of goods to its 
agencies a wholesale’ price established, in part at 
least, by independent refiners who sold only at whole- 
sale and necessarily included in that price a sales 
expense not incurred by the taxpayer at the refining 
stage of its operations.*2 No such success, however, 
attended the efforts of the taxpayer -in International 
Elevator Co. v. Thoresen ** who sought to use similar 
segregated accounts, or to those of the tax commis- 
sioner in Ford Motor Co. v. State ** who endeavored to 
compel the taxpayer to use such a system. An effort 
to reconcile decisions may or may not be commend- 
able, but if tried in this instance it would certainly 
result in frustration. 


For reasons already indicated, however, most for- 
eign corporations *° not only choose but are required 
to employ an apportionment formula. Pre-requisite 
to a consideration of the component parts of the various 
formulae is an analysis of the income to which a 
formula may be applied. Generally speaking, income 

may be classified for state tax purposes as operating, 
non-operating and capital gains.** The first consists 
entirely of income directly attributable to the conduct 
of a business. Included in the second are dividends, 
interest, rents and royalties. The third results from 
the sale or exchange of capital assets. Operating 
income has for its source a unitary business whose 
geographical scope rarely, if ever, coincides with state 
boundaries, whereas the sources of non-operating 
income and capital gains have, theoretically at least, 
a situs which may be identified with a particular state. 
Expenses, though with somewhat less accuracy, can 
likewise be classified as operating and non-operating, 
so that operating net income and non-operating net 
income may be separately determined. And capital 
losses are classified apart from both operating and 
non-operating expenses. Operating net income plus 
non-operating net income plus the difference between 
capital gains and losses equal the total net income for 
tax purposes.*’ 








#65 N. D. 316, 258 N. W. 596 (1935). 

*# More often than not, no provision is made for apportioning 
the net income of non-resident individuals conducting a unitary 
business. No valid reason can be ascribed for this omission. 

%* The terms ‘‘operating’’ and ‘‘non-operating’’ when applied to 
income are currently used with a variety of meanings. For want 
of better terms, they are used here for the sole purpose of making 
the distinction which is considered in the text. 

*# Reference is made here to net income as reported for tax pul- 
poses, which is seldom the same as that shown on the books of 
the taxpayer. In almost all states extensive adjustments must be 
made between the two. As examples chosen at random, most states 
refuse to allow net income taxes imposed by other states to be 
deducted; depreciation rates are constantly being modified; ‘‘ex- 
cessive’ compensation to officers is often adjusted downward; in- 


terest on certain types of government obligations are excluded from 
gross income. 
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Certain states require the apportionment formula 
to be applied to the total net income. Others permit 
the deduction of all non-operating net income and 
all capital gains and losses before applying the formula. 
Still others allow only certain types of non-operating 
net income (usually rents) and certain kinds of capital 
gains and losses (usually from the sale of real estate 
and tangible personal property) to be first deducted. 
In the latter two groups, the deductions are then 
allocated directly between the taxing state and all 
other states, the items and amounts allocated to each 
being governed by the situs of the sources from 
which they are derived. The net income taxed by 
each state in the first group is, then, that portion of 
the total net income determined solely by the formula 
employed. In the second group, it is that portion of 
operating net income determined by the formula, 
plus those items of non-operating net income and capital 
gains and losses derived from sources located within 
the taxing state, thereby leaving untouched non- 
operating net income and capital gains and losses 
from sources outside that state. In the third group, 
it is that portion of operating net income and non- 
deductible non-operating net income and capital gains 
and losses determined from the formula plus so much 
of the deducted non-operating net income and capital 
gains and losses as were derived from sources within 
the taxing state, thereby eliminating from taxation 
only so much of the deducted non-operating net in- 
come and capital gains and losses as were attributed 
to sources in other states. 

Apportionment of net income by formula requires 
that there be assigned to the taxing state that portion 
of the apportionable net income which the amount 
of gross sales, for example, from business done in the 
taxing state bears to the total gross sales from busi- 
ness everywhere. Obviously, no relationship exists 
between the basis of the formula and the situs of the 
sources of non-operating net income and capital gains 
and losses. Consequently, the result of apportioning 
such non-operating net income and capital gains and 
losses by formula and the result of directly allocat- 
ing it on the basis of situs cannot be reconciled. To 
the extent, then, that apportionment by formula in 
such cases yields to a state income in excess of what 
could have been directly allocated to it on the basis 
of situs, income has been taxed which arose from 
sources outside that state. That being so, and even 
assuming a state’s right to apportion operating net 
income traceable to a source having no particular 
situs, by what authority does a state presume to 
disregard a known situs and apportion any or all non- 
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operating net income and capital gains and_ losses ?** 
The theory by which the authority is claimed is 
anything but convincing.*® It is argued that the 
capital investments from which both non-operating 
net income and capital gains and losses are derived, 
are made out of proceeds from and used for the benefit 
of the entire business. That much may be conceded. 
Because of this, it is then asserted that a causal rela- 
tionship exists between the realization of income from 
those investments and the business done in each state. 
This too may be conceded. Then follows the con- 
clusion—and here is the non-sequitor—that because 
these facts are true, a state may tax a proportionate 
share of such income regardless of the situs of its 
source. The fallacy would seem to be quite patent. 
First, the Supreme Court has been explicit in its in- 
sistence that a state may tax only so much of a foreign 
corporation’s net income as is derived from business 
done or property owned in that state.°° Taxation on 
the basis of contributions to capital investments in 
other states is utterly inconsistent with that rule. 
Second, the use of apportionment formulae even for 
operating net income has been sustained, not because 
a state may tax net income from outside sources, but 
because and only to the extent that those formulae 
constitute a supposedly reasonable basis for deter- 
mining net income from business done within the 
state which would not be otherwise ascertainable. 
Consequently, direct allocation where possible, should 
hardly be discarded in favor of an arbitrary formula. 
Third, the method of taxing such income is not even 
consistent with the theory invoked in defense of the 
tax. Assuming, that because one-tenth of a corpora- 
tion’s business was done in the taxing state at the 
time a particular investment was made, that state 
contributed one-tenth to that investment, then it would 
be logical to suppose, if the theory of capital con- 
tribution as a basis of taxation is correct, that only 
one-tenth of the income from that investment could 
ever be taxed no matter how long it was held. Not 
so say the taxing authorities, who use for each succeed- 
ing tax year, not the percentage of business done 
when the contribution was supposedly made, but the 
percentage of business done during each current tax 
year, which may or may not be 10%. In any event, 
the right to apportion non-operating net income and 
capital gains and losses has been peremptorily denied 
on the two occasions on which the question has 
reached the courts,*! and there is little reason to be- 
lieve that the Supreme Court will be inclined to reach 
a different result when called upon to decide the matter.*” 











48 Precaution should be taken against confusing this problem with 
that of determining the situs of a source of income which, though 
involving a question of due process, is not a factor here. The 
actual situs is irrelevant to the determination of this question, 
which deals solely with the power of a state to apportion net 
income by a formula unrelated to and regardless of the presumably 
ascertainable situs of the source of the income sought to be ap- 
portioned. 

*® The theory is seldom expressed in statutes or regulations, but 
the correspondence between corporations seeking to deduct such 
income and certain of the tax commissions bears witness to its 
prevalence. A modified statement of the theory has, however, been 
attributed to the Franchise Tax Commissioner of California as his 
reason for terminating a policy of permitting such income to be 
deducted before apportionment, and inaugurating a policy for the 
= 1937 whereby such income is subjected to apportionment: Cal. 

T, 7 1450-86. 





SS 


5% See Note 23, supra. 

51 People ex rel. Alpha Portland Cement Co. v. Knapp, 230 N. Y. 
48, 129 N. E. 202 (1920), cert. denied, 256 U. S. 702, 41 S. Ct. 624 
(1921); People ex rel. George A. Fuller Co. v. Law, 206 App. Div. 
800, 201 N. Y¥. S. 222 (1923), aff’d, 242 N. Y. 502, 152 N. E. 402 
(1926). And see Newport Co. v. Wisconsin Tax Commission, 219 
Wis. 293, 261 N. W. 884 (1935), cert. denied, 297 U. S. 720, 56 S. 
Ct. 598 (1936). 

52 Even in those states permitting deductions before apportion- 
ment, only the net and not the gross amount of non-operating 
income can be deducted in arriving at the net income to be appor- 
tioned. Determination of that non-operating net income may of 
itself precipitate jurisdictional difficulties. Looking at it from the 
taxpayer’s viewpoint, if an expense incurred in the taxing state 
is treated as a non-operating expense, the full benefit is received 
in reduction of the non-operating income allocated in full directly 
to that state. If treated as an operating expense, then only the 
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Once having determined how much of the total net 
income shall be apportioned, the formula itself must 
be scrutinized.®* The basic theory of any formula is 
that there shall be assigned to the taxing state that 
portion of the apportionable net income which the 
amount or value of some factor or factors within that 
state bears to the total amount or value of the same 
factor or factors everywhere. Of the variety of 
factors in use, tangible property and gross sales are 
the most popular, being the most often used either 
alone or in combination with other factors. Ratios 
based on salaries, manufacturing costs and intangible 
property are strong second choices, and a few states 
have what is called a business ratio, which is nothing 
more than a conglomeration of property, salaries, gross 
sales and costs all fused into one ratio. Where more 
than one ratio is used, the percentage of net income 
assigned to the taxing state is derived by taking the 
arithmetical average of the percentages produced by 
the several ratios used. Most of these ratios or com- 
bination of ratios have been approved by the courts 
at one time or another,** but it has never been deter- 
mined nor is it likely that it will be in the near future, 
which one or which combination is best designed to 
yield that mythical figure of net income from busi- 
ness done within a particular state, to the exclusion 
of income from another state. Certain general con- 
clusions, however, may be made. 


At the outset the propriety of using a property 
ratio, universally popular though it is, is seriously 
questioned by any exponent of the economic theory 
that ownership of property in and of itself produces 
no income, that only through use does property pro- 
duce income.®® And the objection is anything but 
irrational. With respect to the use of tangible prop- 
erty in a ratio, production in a plant may double; 
efficient management may be forced to yield its con- 
trol to an inefficient one; or despite efficient manage- 
ment, costs may rise, prices fall and the differential 
of net income diminish or disappear—and yet a prop- 
erty ratio can reflect little, if any, of these influences. 
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For that matter, at the same time that net income 
may be increasing, the value of the property, aside 
from that which is newly acquired, is being steadily 
depreciated. In short, it seems to be just a bit illogical 
to attempt a geographical distribution of net income 
on the basis of capital investment.*® One thing is 
free from doubt, however. If a property ratio is to 
be used, then there cannot be included in that ratio, 
property the income from which is not included in 
the apportionable net income, nor can there be in 
cluded in apportionable net income, income from prop- 
erty not included in the property ratio.** Obviously, 
if a state eliminates rents from apportionable net in- 
come, and, because the rent-producing property is 
situated in that state, directly allocates it all to that 
state, it cannot include the value of that propery in 
the property ratio and thereby cause an additional 
amount of operating net income to be apportioned to it. 


In contrast to property, gross sales, manufacturing 
costs, salaries, intangibles 1 in the sense of receivables 
or payables, and “business done” insofar as that term 
includes the others and excludes property, all reflect 
elements that lead to a net profit or a net deficit. 
But even then, the use of one of those ratios alone is 
likely to pervert the net income picture as quickly as 
does a property ratio. Thus, a sales ratio alone causes 
to be allocated to a state in which an overwhelming 
amount of sales are made, a large portion of net 
income derived from the operation of a plant in a 
state where few if any sales are made. If the latter 
state is using a property or manufacturing cost ratio, 
income from the first state will unavoidably be allocated 
to the second. That the two assessments will over- 
lap the same net income will probably worry only 
the taxpayer.*® 


If a property ratio is to be rejected in favor of the 
other ratios reflecting profit and loss operations, and 
if the use of one ratio is to be rejected in favor of the 
use of a combination of ratios, the inescapable con- 
clusion would be that a combination of ratios con- 
sisting of profit and loss items is preferable to a 











apportionable benefit of that expense item is received against the 
apportioned operating net income. By improperly designating as 
items of operating expense, items of non-operating expense, a state 
may increase the taxable net income assigned to that state, and 
that increase obviously can only come from sources outside the 
state. Thus, most states pretend to find a relationship between 
interest paid and interest received. To the extent that the interest 
paid is on money borrowed for maintaining the investments from 
which interest is received, there is no quarrel. But when a cor- 
poration paying interest on a large funded debt and receiving in- 
terest on sizeable investments outside the taxing state is told that 
it may deduct only the difference as non-operating net income, 
the suspicion arises that the net income apportioned to that state 
is well larded with income from other states: Union Pacific R. R. 
Co. v. Tax Commission, 145 Kan. 715, 68 P. (2d) 1 (1937). 

53 This discussion is not entirely applicable to railroads, utilities 
and insurance companies, whose net incomes are usually appor- 
tioned under special provisions. 

‘4 Norfolk &€ W. Ry. Co. v. North Carolina, 297 U. S. 682, 56 
S. Ct. 625 (1936) (mileage); Bass, Ratcliff &€ Gretton v. State Tar 
Commission, 266 U. S. 271, 45 S. Ct. 82 (1924) (real estate, tangible 
personalty and receivables); Underwood Typewriter Co. v. Cham- 
berlain, 254 U. S. 113, 41 S. Ct. 45 (1920) (real and tangible per- 
sonal property); Standard Oil Co. v. Thoresen, 29 F. (2d) 708 (C. 
C. A. 8th, 1928) (real and tangible personal property and business) ; 
S. S. Kresge ye v. Bennett, 51 F. (2d) 353 (D. C. S. D. N. Y. 
1931), aff'd, 287 U. S. 565, 53 S. Ct. 13 (1932) (real estate, tangible 
personalty nd receivables); Maxwell v. Kent-Coffey Mfg. Co., 204 
N. C. 365, 168 S. E. 397 (1935), aff’d, 291 U. S. 642, 54 S. Ct. 437 
(1934) (real and tangible personal property); International Ele- 
vator Co. v. Thoresen, 58 N. D. 776, 228 N. W. 192 (1929) (real 











and tangible personal property and business); Turco Paint & Var- 
nish Co. v. Kalodner, 320 Pa. 421, 184 Atl. 37 (1936) (tangible prop- 
erty, gross receipts and salaries). 


55 Even the advocate of a ‘‘use’’ theory might make exceptions 
as to rent-producing properties or mines. Inventories, too, must 
be treated differently than plants and equipment. 

56 One court was persuaded that ownership of property was the 
sole source of income: Montag Bros. v. State Revenue Commission, 
50 Ga. App. 660, 179 S. E. 563 (1935), aff’d, 186 S. E. 558 (Ga. 1936). 
Plaintiff had a mine in Georgia but sold most of its products out- 
side the state. The right to apportion net income between Georgia 
and other states was denied, and all income was allocated to 
Georgia because it arose ‘‘solely from properties owned entirely 
within the state.’’ 

5t People ex rel. Alpha Portland Cement Co. v. Knapp, 230 N. Y. 
48, 129 N. E. 202 (1920), cert. denied, 256 U. S. 702, 41 S. Ct. 624 
(1921). It would seem logical also to exclude from the property 
ratio, idle property contributing nothing to income. 

58 The taxpayer succeeded in proving that such was the result 
in Hans Rees’ Sons v. North Carolina, 283 U. S. 123, 51 S. Ct. 385 
(1931), thereby giving rise to the sole decision to date by the Su- 
preme Court in which the presumption of the validity of appor- 
tionment by formula was defeated. In Maxwell v. Kent-Coffey Mia 

0., 204 N. C. 365, 168 S. E. 397 (1935), aff’d, 291 U. S. 642, 54 S. 
Ct. 437 (1934), the taxpayer apparently failed to introduce suffi 
cient evidence to overcome this presumption. But the facts so 
far as they appear, would seem to indicate that most of the sales 
were made outside North Carolina and that in using a tangible 
property ratio alone, resulting in an allocation of 99.2% of the 
income from a manufacturing and selling business to North Carolina 
the state did not skimp on its net income. 
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formula composed of any other ratio or ratios. Gen- 
erally speaking, manufacturing costs, salaries, sell- 
ing costs and gross receipts would reflect rather 
adequately the elements of the profit and loss picture. 
The first would vary with the costs and efficiency of 
plant operation. The second would show the dis- 
tribution of the corporation’s man-power necessary 
to effect the desired profitable result from both man- 
ufacturing and selling. The third, like manufacturing 
costs, would reflect the ups and downs of making 
sales. And the fourth would represent the distribu- 
tion of the gross receipts derived from the combined 
efforts already alluded to.*® Unfortunately, however, 
even this combination to a degree distorts the results. 
\ssume that the gross sales in a particular state 
remain the same for two successive years. Assume 
further that the selling costs are higher in the second 
year than in the first. Clearly, the net income is less 
in the second year than in the first insofar as selling 
operations in that state are concerned. Yet, unless 
selling costs rose proportionately outside the taxing 
state, the result of using both a sales and a selling 
cost ratio would give to the taxing state a higher 
net income the second year than the first. This, of 
course, is a very present risk no matter what ratio or 
combination of ratios is used, and in all probability 
the results would tend to equalize themselves over a 
period of years. In any event, for want of a better 
tormula, those four factors would appear most clearly 
to reflect the operations of a corporation in any given 
state and would more nearly distribute to that state 
the proper amount of net income resulting from those 
operations. 


Apparently despairing of solving the apportion- 
ment puzzle, state legislatures have touched an all- 
time high for vague tax legislation. A small minority 
has devised apportionment formulae from which the 
tax authorities may under no circumstances deviate. 
Another small group has left all the devising to the 
tax commissions. In between these two extremes 
lies the mass of state laws. In some, apportionment 
is made by taking the arithmetical average of several 
ratios, but permitting the commission, when so peti- 
tioned by the taxpayer and upon cause being shown, 
to authorize the use of a more applicable ratio selected 
from the group of statutory ratios. In others the 
same selectivity is available to a commission on its 
own motion if, in its opinion, apportionment by tak- 
ing the arithmetical average of several ratios does 
not properly reflect net income allocable to that state. 
The majority of the laws, however, in one section 
specify what ratio or ratios are to be used and in 
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the next give the tax commission a blank check to 
be filled in with any method of apportionment which 
will reach the proper result. The wide latitude which 
it has been found necessary to give the taxing au- 
thorities in computing net income attributable to sources 
in that state, is of itself potent proof of the elusiveness 
of the thing to be taxed. 


Complexities reach a climax when not one but an 
athliated group of corporations is the object of in- 
terest. Despite the dual admonishment against taxing 
net income from outside the state and against assess- 
ing one corporation for income received by another,” 
there is a constant search for net income presumably 
lurking behind the corporate veil of a subsidiary, a 
parent or an affiliate, and the various state laws con- 
tain elaborate provisions for bringing it to light. In 
most instances the controversy centers around an 
intercorporate agreement whereby the profits of the 
taxpaying corporation are limited, the price of goods 
purchased by it are fixed, the compensation for 
services rendered it are determined, or the amount of 
money loaned to it and the interest rates paid by it 
are established. Usually stigmatizing such agree- 
ments as artificial, arbitrary or fraudulent, the state 
endeavors either (a) to “go behind” the agreement, 
ascertaining for itself the “fair” profit which should 
have filtered through to the taxpayer and the “proper” 
charges to be distilled out of the books of that tax- 
payer, and applying the apportionment formula to 
the net income thus adjusted, or (b) to compel the 
affiliated corporations to file a consolidated return to 
which is applied an apportionment formula composed 
of factors derived from that consolidated return. The 
perils are obvious. The fringes of due process may 
be skirted if not openly penetrated every time a state 
sets out to make a geographical distribution of the 
net income of even one corporation. And though no 
brief is intended on behalf of an agreement deliberately 
conceived for tax evasion purposes, nevertheless, the 
risk of violating due process is anything but minimized 
if, in addition to a geographical distribution, the state 
seeks to supplement the reported net income of the 
taxpayer by an intercorporate distribution of com- 
bined net income where the affiliates affected operate 
in different states. 


Forays of this nature are not always rewarded with 
success for the state. Particularly consoling to the 
taxpayer is the language in Curtis Companies, Inc. v. 
Wisconsin Tax Commission: ®* 


“Tt is clear enough that * * * the commission has no visi- 
torial or supervisory control over the affairs of a corpora- 
tion; that it cannot question the wisdom of its contracts or 





58° Just what sales belong to what state is a problem in itself: 
People ex rel. American Woolen Products Co., Inc. v. State Tax 
Commission, 213 App. Div. 493, 211 N. Y. S. 10 (1925), aff’d, 244 
N. Y. 510, 155 N. E. 876 (1926). 

° Faced with the paradox of prescribing formulae so rigid in 
their application to any and all types of business as are likely 
to be held unconstitutional for denying due process, or making 
the apportionment specifications so vague or pliable as to be en- 
dangered by attack on the grounds of an illegal delegation of 
power, the states have mostly chosen the latter risk. Two deci- 
sions have discounted the risk: United Advertising Corp. v. Lynch, 
63 F. (2d) 243 (C. C. A. 2nd, 1933); Western Union Telegraph Co. 
v. Query, 144 S. C. 234, 142 S. E. 509 (1927). A third turned the 
risk into reality and voided such a section in the New York law: 
People ex rel. B. P. Ducas Co. v. State Tax Commission, 260 N. Y. 
525, 184 N. E. 77 (1932). Still other courts have reminded tax 


commissions that they cannot embark on an apportionment scheme 
of their own, at least in the absence of a statutory authorization 
to do so: Fisher v. Standard Oil Co., 12 F. (2d) 744 (C. C. A. 8th, 
1926); Commonwealth v. P. Lorillard Co., 129 Va. 74, 105 S. E. 
683 (1921); Ford Motor Co. v. State, 65 N. D. 316, 258 N. W. 596 
(1935); State Revenue Commission v. Edgar Bros. Co., 55 Ga. App. 
505, 190 S. E. 623 (1937). 


61 People ex rel. Studebaker Corp. v. Gilchrist, 244 N. Y. 114, 
155 N. E. 68 (1926); J. G. McCrory Co. v. Commissioner, 280 Mass. 
273, 182 N. E. 481 (1932). 

6 214 Wis. 85, 251 N. W. 497 (1933). In this case the profit on 
the sale of products by the taxpaying subsidiary to other sub- 
sidiaries was limited to 11144%, and the taxpayer was also charged 


for advertising services rendered by the parent and for rent on 
the plant owned by the parent. 


— ee 
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practices, being limited to a decision as to whether or not 
the contracts or business practices are colorable devices 
adopted to conceal income and avoid the tax.” 

Moreover, the commission may not, in cases involving 
a wholly owned subsidiary, upon that ground alone, 
“entirely disregard corporate agreements as to price, ex- 
penses, and other factors which are essential to the establish- 
ment of the net income, and proceed to determine the income 
upon the basis of its judgment as to the providence or busi- 
ness wisdom of such arrangements.” 

If that rule were consistently honored, any wholesale 
adjustments of intercorporate agreements would be 
forestalled, and the opportunity of encroaching upon 
net income from outside the state reduced com- 
mensurately. 

In cases such as Palmolive Co. v. Conway, Buick 
Motor Co. v. Milwaukee ** and Cliffs Chemical Co. v. 
Wisconsin Tax Commission,*® however, where the 
courts have been convinced that the agreement was 
framed with an eye to an artificial tax result, efforts 
of the state to restate the results in terms of a fair 
income assignable to that state have been endorsed. 
The clue to the reason for those decisions is that in 
each case the profit of the taxpaying corporation on 
the sale of its products was arbitrarily frozen at a point 
well below that which could be clearly demonstrated 
to be a fair net return on such sales. But even in 
those instances where the agreement has been an 
instrument of tax evasion, the corporation cannot be 
penalized by an ultra-jurisdictional income tax.® 


A final observation may not be amiss. The com- 
plaint against income tax laws which trespass the 
jurisdictional restrictions in the manner already dis- 
cussed is not predicated on any mere academic con- 
ception of the sanctity of the due process clause. 
Rather it arises from the actual or potential violations 
of the obvious principle upon which the jurisdictional 
restrictions were erected in the name of due process 
in the first instance—the principle of keeping the scope 
of the tax base within just proportions to the privi- 
lege granted or protection afforded by the state im- 
posing the tax. Once the states are permitted to 
exceed those bounds in the case of income taxation, 
the taxpayer’s net income becomes overlaid two or 
three deep with taxes for which no commensurate 
quid pro quo is received. 


Theoretically, the desired cure for this situation 
might be found in uniformity of state income tax 
statutes. Thus, if all states adopted the same appor- 
tionment ratio, theoretically at least it would be un- 
important to the taxpayer what that ratio was, as 
the total of the segments of the net income allotted 
to each state would supposedly equal the total net 
income of the taxpayer. But the vision of uniformity 
as a cure is only a theory. In the first place, the 
possibility of achieving uniformity is exceedingly re- 
mote and present evidence of it is entirely lacking. 
Nor does talk of interstate compacts or federal com- 











6356 F. (2d) 83 (C. C. A. 7th, 1932), cert. denied, 287 U. S. 601, 
53 S. Ct. 8 (1932). 

48 F, (2d) 801 (C. C. A. 7th, 1931), cert. denied, 284 U. S. 655, 
52 S. Ct. 34 (1931). 

6 193 Wis. 295, 214 N. W. 447 (1928), appeal dismissed for want 
of federal question, 277 U. S. 574, 48 S. Ct. 435 (1928). 

*& In Palmolive Co. v. Conway, 56 F. (2d) 83 (C. C. A. 7th, 1932), 
cert. denied, 287 U. S. 601, 53 S. Ct. 8 (1932), the court permitted 
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plusion add vigor to the prospects. 


In the second 
place, unless every feature of the various state statutes, 
including the rate of tax, is uniform, the desired end 


would be defeated. Under a set of uniform statutes. 
the taxpayer would care little whether he paid too 
much to one state and too little to another so long 
as the total amounted to a uniform tax on his whole 
net income. But if the tax rate were high in the state 
to which too much income was allocated, cause for 
serious complaint might arise at once. In the third 
place, assuming that complete uniformity of the 
various statutes were possible, there would remain 
the necessity of uniform decisions by all states with 
respect to the place where the sales of the taxpayer 
were made, the situs of the taxpayer’s tangibles and 
intangibles, the source of income derived from work 
done in one state pursuant to the terms of a contract 
consummated in another, etc.,—a prospect even more 
remote than statutory uniformity. 


The inescapable conclusion is that the enforcement 
of jurisdictional restrictions imposed by due process 
must be made primarily by the slow evolution of 
court decisions. So far the ramifications of the prob- 
lem have hardly been touched by the courts, but more 
unfortunate than the lack of guiding cases is the broad 
language to be found in the decisions which preceded 
the Hans Rees’** case—decisions which for the most 
part seemingly left the states unfettered in their quest 
for income taxes. The Hans Rees’ case, however, 
holding as it did that income in that case could not 
be apportioned on a straight property ratio basis 
where the evidence submitted clearly indicated that 
such a ratio did not properly reflect the distribution 
of the sources of net income, at least made it clear 
that there are some fetters upon the states’ right to 
tax net income. And though that case contributed 
little in the way of a complete definitive outline of the 
jurisdictional question, it may be expected that there 
will be more decisions of a similar import in the future 
if the taxpayer heeds the clues in that case with re- 
spect to the type of evidence which must be sub- 
mitted in order to overcome the presumption of the 
validity of any given state’s method of assessing in- 
come taxes. 


Federal Tax Collections on 
Petroleum in 1938 


Revenue taxation of the Federal Government in 1938, 
according to preliminary estimates of the Bureau of 
Internal Revenue, extracted nearly $250,000,000 in 
direct, exclusive taxes on the petroleum industry and 
its customers. Taxes on gasoline, lubricating oil, 
pipe line transportation of oil, and the processing of 
crude petroleum, yielded $243,558,972.02, or 2.6 per 
cent less than the 1937 total of $249,978,547.66. 





the state to allocate to the Wisconsin income of the taxpaying sub- 
sidiary, income in excess of that permitted the subsidiary by the 
agreement with the parent and a second subsidiary, but refused 
to authorize the allocation of any income from still a third sub 
sidiary operating wholly outside Wisconsin. 


& Hans Rees’ Sons v. North Carolina, 283 U. S. 123, 51 S. Ct. 385 
(1931). 
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License Taxation in the Maryland 
Revenue System 


(Continued from page 212) 


commodity is a non-essential and of no social value. 
The tax is paid by those who would not otherwise 
use their money for essentials. It may be questioned 
as to Whether it retards consumption. If the tax does 
retard consumption, it accomplishes a purpose of 
social value; and if it does not, the State can justi- 
fiably require that those consuming or selling such 
an unessential make a special contribution. There 
is a limit to liquor excises as with all excises levied 
for sumptuary purposes. A tax may reach such a 
high level that “bootlegging” will be encouraged and 
public opinion will condone law evasion. This will 
both diminish the revenue and result in harmful social 
consequences. 

The tax on racing wagers is a tax on “fortuitous 
income”—a deduction from a “windfall” *—like the 
liquor excise, no social hardship is felt through such 
a charge. The racing tax as in the case of liquor 
excises, might be so high as to encourage wholesale 
violations ; and this would damage racing as a recrea- 
tion in Maryland, without restricting the evils inher- 
ent in betting. 


Property Taxes 


Property taxes ° have always been the most impor- 
tant source of tax revenue in Maryland. These taxes 
provide approximately ninety-five per cent of the 
local and approximately twenty-five per cent of the 
State tax revenues. Property taxes have declined in 
relative importance as a source of State revenue and 
the tendency is toward segregating property to the 
use of the localities. The preéminent use of property 
as a measure of taxability has intensified the im- 
portance of the problem of determining equitable tax 
rates on and classifying property in accordance with 
the constitutional requirement that property taxes 
“shall be uniform as to land within the taxing district, 
and uniform within the class or sub-class of improve- 
ments on land personal property which the respective 
laxing powers may have directed to be subjected to 
the tax levy.” The problem of classification and the 
determination of the relative dependence of the State 
and local governments on property taxes has resulted 
ina complicated system. 

Property taxes levied by the State of Maryland can 
be divided into (1) those that take the full rate deemed 
necessary by the State, and the political subdivisions ; 
and (2) those that take a limited or lower rate fixed 
by statutory law. Real estate, subject to certain 


‘Report of the Tax Survey Commission of Maryland, p. 15, 1932. 


°It is impossible to describe property taxes by specific statements 
of general application, that are not subject to many exceptions, 
owing to the many classifications and methods of assessing tan- 
gible and intangible personal property. 


* Although Maryland gives an affirmative designation of prop- 
erties to be taxed, yet statutory mention is given to remove 
all doubt as to specific properties that are exempt, e. g. thirteen 
counties exempt household furniture to $500 and twelve to only $100. 


* Railroads are exempt from the State’s real and personal prop- 
erty tax. They are, however, subject to the full local rates on 
both real and personal property. The gross receipts tax is con- 
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exemptions,® pays the full State and local rates, re- 
gardless of ownership. Tangible personal property, 
subject to certain exemptions,’ pays the full rate if 
owned by individuals, ordinary business corporations, 
domestic non-stock insurance companies, and foreign 
corporations. The tangible and intangible personal 
property of domestic stock corporations, other than 
railroads, is not taxable as such but it is included in 
the assessed valuation of their shares of stock. The 
value of the stock, however, must always equal the 
value of all the properties of the company, since it is 
the intent of the law, that corporations must have at 
least as high a valuation of their properties as if the 
properties were owned by individuals. The shares of 
other than ordinary business corporations, banks, 
trust companies and finance companies are required 
to pay the full State and local rates. 


Intangible personal property of individuals, insur- 
ance companies and ordinary business corporations 
pay a fixed State rate of fifteen cents and a local rate 
of thirty cents per one hundred dollars of valuation.‘ 
Trust companies, banks, finance and insurance com- 
panics * pay the full State rate and one dollar local-rate 
per one hundred dollars assessed valuation of their 
capital stock. Mutual savings banks are not required 
to pay any State or local taxes on their personal prop- 
erty, and a franchise tax of one-fourth of one per cent 
on deposits is placed in lieu of all taxes, except those 
on real estate and taxable shares of banks, of Mary- 
land corporations, or any other property taxable under 
the laws of the State.’ 


Whatever may be the desirable features of sim- 
plicity, it does not lend itself to general tax equality. 
The requirements of tax justice recognize varying 
taxability represented by different kinds of property. 
The property taxes levied by the State of Maryland 
are nicely fitted in order to obtain an equitable tax 
structure. 


The assessment of real property is made under the 
supervision of the State Tax Commission, which ap- 
points a supervisor of assessments for each county 
and the City of Baltimore. All other property of 
corporations is valued by the State Tax Commission 
with the exception of intangible personal property of 
business corporations which is assessed by the local 

taxing authorities. The tangible personal property of 

business corporations is apportioned to the counties 
and City of Baltimore in proportion to the shares of 
stock held by its residents. Corporations which are 
taxed on their shares of stock have to pay the tax 
at the residence of the stockholders. The stock tax is 
in theory paid by the holders, but in practice is 
charged to the corporations, who may, if it is desired, 
charge it to the stockholder. 





sidered in lieu of all State taxes, tangible and intangible. The 
Baltimore and Ohio Railroad has a special contract with the State 
as to gross receipts. Law 1878, Chap. 155. 


8 Railroad companies pay the full local rates. 


* Life insurance companies in lieu of a gross premiums tax are 
subject to only State and local taxes on their real estate and 
taxable stocks. 


10The tax on stocks of Maryland corporations are really paid 
by the corporations issuing the stock but they are supposed to be 
a liability of the stockholders. This tax is not a property tax on 
deposits, but a franchise tax measured by deposits and it is paid 
by the bank. 
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Income Taxes 


The recently introduced income tax completes a 
logical system of taxes in Maryland. The tax applies 
to both individuals and corporations and the flat 
.5 per cent rate is extremely low. Exemptions are 
provided of $1,000 for single persons, $2,500 for mar- 
ried persons or head of a family, and $400 for each 
dependent. This tax, as it is applicable to both indi- 


viduals and corporations, places a double burden upon 
corporations. 


License Taxes 


Special license taxes are the most important source 
of State tax revenue. These taxes may be classified 
upon the basis of the use made of the revenue obtained 
from them: (1) those placed in the general funds 
and that are not levied to pay a special cost incurred 
by the State, (2) those levied to pay the cost of regu- 
lation or to provide facilities of special value to those 
licensed. It should be pointed out again, that these 
divisions are not absolute since some license taxes 
are used to pay a special cost yet they yield a net 
revenue over the cost of regulation. 


The first group includes the various corporation, 
public utility, insurance and special business license 
taxes that provide Maryland’s major business taxes. 
\ consideration of these taxes leads into the general 
justification for business taxes, and whether these 
license taxes provide an equitable system of business 
taxes, with respect to their coverage, basis and rates. 
This group also contains license taxes that are levied 
for both regulation and revenue, as those required of 
liquor, racing and chain stores; and certain special 
business activities as employment agencies. These 
taxes yield a net revenue over any allocable cost to 
those licensed, even when the purpose of the tax may 
be regulation or restrictions in the public interest. 
The business taxes may be classified into: (1) those 
that are required in order to operate as a certain form 
of business organization and (2) those levied for the 
right to engage in certain activities. It is important 
to note that the occupational license taxes, except 
those on insurance and public utility companies, are 
primarily required of trading activities. 


The second group of taxes include those levied to 
pay costs of regulation or determining standards, as 
the various trade and professional license taxes and 
inspection charges. This group includes taxes that 
are used to pay the cost of special facilities of special 
value to definable individuals or groups, as those 
required of motor vehicles, and from those using the 
water resources of the State. There is a relationship 
between these license taxes and the above-mentioned 
fees, but the idea of privilege or permission is here 
paramount to that of a special service. Any special 
service that is provided from the licensing act may 
not be of direct, if any, value to the licensee. The 
benefit is often derived from the services obtained by 
the expenditure of the funds thus obtained. The 
facilities are provided in the public interest and the 


State’s permission to use these facilities is only the 
occasion for a tax. 
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License taxes are not subject to the rules of uni- 
formity and equality that confine property taxes, 
Their flexibility has been used and may further be 
used to meet needs; whether they are primarily to 
obtain additional rev enue, to equalize the tax burden 
as between individuals or to replace the property 
taxes. : 

License taxes are often used to supplement or to 
take the place of the property taxes levied upon occu- 
pations usually carried on by corporations, owing to 


the inability of property to adequately measure their 
tax contribution. 


The tax structure of Maryland recognizes each of 
the three fundamental principles in taxation that the 
National Tax Association revealed as being indicated 
in the development of taxation in the American States. 
Property taxes are levied and classified into tangible 
and intangible, and the latter is subject to special 
rates. Business is taxed, although it is not based 
upon net income as recommended, and a series of 
miscellaneous business and corporation license taxes 
are used to approximate a system of business taxation. 
The first principle of a direct personal tax is recog- 
nized in the flat income tax. Other recognized taxes 
as special taxes on insurance companies, public utili- 
ties, financial institutions, and extractive industries 
have been levied in Maryland. The National Tax 
Association recognizes the legitimacy of taxes levied 
to pay the cost of facilities that are of primary or sole 
benefit to a dependable group. 


Although the State of Maryland’s tax structure may 
be criticized for not having a graduated personal in- 
come tax, yet the shift in emphasis of the federal tax 
policy from indirect taxes toward direct heavy income 
and death taxes, to a degree, justifies this deficiency. 
The National Tax Association upholds Maryland’s 
tendency to charge special cost of services or facilities 
to those activities that necessitate the cost, since it 
provides a method of expenditure control. 


Economic relationships tend to adapt themselves 
in time to a tax structure and no model tax structure, 
regardless of its inherent and theoretical merits, could 
equitably be used by every State. 


The present tax structure of Maryland satisfies the 
normal financial requirements of Maryland. There 
is no specific tax or series of taxes that directly recog- 
nizes ability except the flat income tax. A major 
criticism of the present tax structure is found in the 
method used to obtain a contribution from business. 
The various license taxes, although extensive, cover 
inadequately the range of business activities, and have 
inarticulate bases. They only adequately cover public 
utilities, insurance companies and traders. 

These occasions for a tax provide no glaring injus- 
tices. And it is both good psychology and economics 
not to disturb radically that which is generally con- 
sidered to be fair, except when dictated by emergen- 
cies that cannot be met with the present tax system. 
The necessities that arose during the past few years 
required additional revenue, and yet the innovation 
of a sales tax was short lived. The new income tax, 
if it is made a permanent part of Maryland’s tax 
structure, will round out a logical system of taxes. 
Any fundamental change in Maryland’s tax structure 
should come from persistent needs for new revenue 
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that cannot be met with the existing levies. Any 
demand for new State services should be carefully 
examined to find whether or not the cost of these 
services might be allocated to those benefiting or 
whose activities required these services without detri- 
ment to the public interest. 


The problem of the division of tax subjects between 
the State and local governments is important. Mary- 
land seems to have reached a fortunate solution. 
Although she still uses the general property tax to 
obtain State revenue, yet new demands for revenue 
have been obtained from license taxes and in time 
property may be given exclusively to the local gov- 
ernmental units, particularly if the income tax is con- 
tinued and made progressive. Property is better 
adapted to the use of the local units than other taxes 
since it can be definitely allocated to a particular tax 
jurisdiction. Business, consumption and personal 
taxes, however, tend to flow over boundaries, and tax 
equality varies directly with the extensiveness of the 
tax jurisdiction. 

(To be concluded) 


Income Tax Reciprocity with Canada 
(Continued from page 206) 


the elimination of double taxation, many states have 
insisted that as a part of the process there be included 
provisions which will safeguard the revenue. The 
urge in this direction has been quite pronounced dur- 
ing the past few years. The provisions with respect 
to this phase of conventions may be illustrated as 
follows: If the states agree on a plan for taxing only 
once such items of income as royalties, dividends or 
interest flowing from one state to the other, or of 
dividing this income between the two states for the 
purpose of taxation, it seems entirely logical and 
proper that they should provide for administrative 
cooperation to the end that the taxing state or states 
will have complete information concerning the items 
in question. If the contracting states agree upon, say, 
the residence theory of taxation, and a resident in 
one state receives income from sources within the 
other it becomes important that the taxing state be 
furnished information by the state of source with 
respect to the income involved. Where the business 
enterprise of one state maintains a permanent estab- 
lishment in the other state and the two states agree 
upon rules for equitable allocation of the income, it 
is but natural and proper that they should insist that 
the entire accounts be made available to both states. 
A common provision in tax conventions is that 
directed at elimination of double taxation or extra 
territorial taxes as affecting the parent company situ- 
ated in one state and the subsidiary company situated 
in another state. Under this plan an accompanying 
provision is normally found granting power to each 
State to rectify accounts where, because of the close 
relationship, it is found that the companies have not 
placed their accounts on an arm’s length basis. The 
problem being primarily a factual one, it is but nat- 
ural that provision should be made so that the 
accounts will be open to both states. 


In the precess of eliminating international double 
taxation, the accompanying plan of safeguarding the 







INCOME TAX RECIPROCITY WITH CANADA 249 


revenue comprehends not only the exchange of tax 
information appropriate to the correct assessment of 
the tax but mutual codperation in collection of the 
tax. This is accomplished by provisions to the effect 
that one state having a proposed tax bill against a 
taxpayer whose property is situated in the other state 
may ask the other state to conserve the property by 
filing notice of lien or by employment of other appro- 
priate process and, if the claim is terminated in favor 
of the applying state, that the state to which appli- 
cation is made collect the taxes due and pay them 
over to the applying state. Provisions to this end 
are quite common in conventions of the broader type. 


In matters of domestic income taxation the states 
are in a position to employ adequate means (although 
the means employed may differ) in the assessment 
and collection of the taxes. In general, the plan in 
tax conventions of the broader type is to give the 
states equivalent protection in the international field 
of taxation. 


The growth of tax conventions has been materially 
aided by the Fiscal Committee of the League of Na- 
tions and its similar predecessor committees through 
the studies by these committees of problems pertain- 
ing to the elimination of double taxation and the pre- 
vention of fiscal evasion. The Fiscal Committee 
during the past two years has been particularly active 
in its studies of cooperation in the exchange of tax 
information and in tax enforcement measures. To 
this end it has gathered and centralized data of much 
value to countries interested in these subjects. The 
studies of the Fiscal Committee are intended to be 
kept on a practical basis and to this end it has, in 
the main, selected its members from the tax adminis- 
trative branches of a number of the leading countries 
having income tax laws. 


Looking at existing tax conventions involving mu- 
tual assistance in the exchange of information and in 
the collection of taxes, it is apparent that the admin- 
istrative practices developed, as explained above, un- 
der the tax convention between the United States 
and Canada are in harmony with the underlying prin- 
ciples of such conventions and illustrate the desirable 
results which may be expected to flow from interna- 
tional cooperation in the field of taxation. 


Business and Consumers’ Slants on Taxes 


Heard on CBS “People’s Platform” 


Taxes and government expenditures were thoroughly 
probed by four speakers, headed by Mabel Walker, 
secretary of the Tax Policy League, when they dis- 
cussed “Are Taxes Too High?” on Lyman Bryson’s 
“People’s Platform” over the Columbia network 
Sunday, February 12. 


Miss Walker, along with Maxwell Stewart, tax 
expert of the Public Affairs Committee, was spokes- 
man for the consumers. Representing business was 
Noel Sargent, secretary of the National Association 
of Manufacturers, and H. Boardman Spalding, attorney 
and member of the board of A. G. Spalding Brothers. 
Mr. Bryson, head of the CBS Adult Education Board, 
presided over the discussion as informal chairman. 
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The Undistributed Profits Tax and Equity 


(Continued from page 202) 


The effects of that added disadvantage may be read 
in Table 3, beginning at $25,000, the point at which 
the other comparison left off. At $100,000, the divi- 
sion nearest $95,000, an additional 30,771 persons were 
placed at a disadvantage in taxation with respect to 
dividends of $615,275,000. These figures, when a cor- 
rection is made for the number of persons reporting 
incomes of more than $95,000, represent the maximum 
disadvantage added by the undistributed profits tax. 
But because this amount is the maximum, it should 
be corrected to obtain the actual addition. Suppose 
it be assumed that the undistributed profits tax placed 
an additional 23,218 persons at a disadvantage with 
respect to income from dividends of $348,438,000. 
Such an adjustment would raise the limit of actual 
disadvantage from incomes of $25,000 to incomes of 
$50,000. Surely, in view of the maximum of $95,000, 
this increase is most conservative. 

The situation before the undistributed profits tax 
became effective and that obtaining afterward, with 
the limit of disadvantage at $50,000, are indicated in 
Table 4. 

TABLE 4 


A Comparison, with Respect to Advantage, of the Number 
of Stockholders and the Amount of Dividends Received 
by Them, Classified by Net Income, before the 
Undistributed Profits Tax and Afterward 


Under the Normal Tax 
Ata Atan 
Disadvantage Advantage 
Net income. . Less than $25,000 $25,000 or more 
Number of persons.... 278,084 33,353 
Amount of dividends.. $1,190,490,000 $1,044,236,000 
Under the Total Tax 
(Normal plus undistributed profits) 


Net income. . Less than $50,000 $50,000 or more 
Number of persons 301,302* 10,135 
Amount of dividends. . $1,538,928,000 $695,798,000 





* Exclusive of the large number of persons reporting incomes of 
less than $5,000. 


From a quantitative point of view, there can be no 
question but that the tax on undistributed profits, 
when added to the normal tax, has made the situa- 
tion worse, with respect to equity, among individuals 
paying the personal income tax. 

It may be added that persons in the lower income 
group were placed at a greater disadvantage and 
that those in the upper group were given a reduced 
advantage. According to the theory of ability to pay, 
the dollars in the lower group were worth more to 
their owners than were the dollars in the upper group. 
If this be true—and the dominant theory of taxation 
proceeds upon that basis—the increased burden laid 
upon the lower income group, already at a handicap, 
imposed a greater hardship than did the reduction of 
the advantage possessed by the upper income group. 
This is ground for saying that qualitatively, as well 
as quantitatively, the undistributed profits tax, in its 
application under the Revenue Act of 1936, made the 
taxation of persons more inequitable. 

To this conclusion, the objection may be made that 
the stockholders’ shares of the earnings of corpora- 
tions should have been reported in Table 3, instead 
of the dividends received. This point is well taken. 
Retained earnings, as well as dividends, are the prop- 
erty of the stockholders. But stockholders do not 
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report their pro-rata shares of the earnings of corpora- 
tions in which they have stock. They report only 


the dividends that they received. 
to work with what was available. 

More important is the question whether the con- 
clusion as to equity is invalidated by its dependence 
on dividends. Corporation income taxes are imposed 
on earnings, not on dividends. In examining this 
question, a distinction should be made between the 
existence of discrimination or favoritism, and its 
quantity as measured by the number of persons and 
the amount of income aftected. The demonstration. 
already given, that individuals in the lower income 
group who hold stock in corporations were discrimi- 
nated against by the normal corporation income tax 
and were affected even more adversely by the tax on 
undistributed profits, rests upon a comparison of taxes 
on incomes of varying size. Consequently, neither 
this result nor the reduced advantage to the upper 
income group can be affected by the use of dividends 
in Table 3, instead of earnings. 


The problem arises in the quantitative comparison 
of advantage with disadvantage. That comparison 
was made in terms of the amount of dividends re- 
ceived. But the dividend policies of corporations 
differ. Some pay out a large proportion of their earn- 
ings, others a small proportion. The point, for pur- 
poses of the issue, is whether the distribution of stock 
ownership in relation to income corresponds to these 
differences in dividend policy. Thus, if the corpora- 
tions in which individuals in the upper income group 
held stock paid out but a small share of their earnings 
relatively to that paid out by the corporations in 
which individuals in the lower group had their hold- 
ings, the quantitative comparison developed from 
Table 3 would be disturbed. Such a distribution of 
stock ownership is, however, purely hypothetical. No 
doubt some rich men concentrate their investments 
in the stocks of closely-held corporations that pay out 
only a small percentage of their earnings. But the 
shares of nearly all important corporations in this 
country are listed on stock exchanges where they 
may be bought and sold by any one. And many other 
companies whose shares are not listed maintain, 
nevertheless, an open market for their stocks. In 
this situation, it cannot be said that stock ownership 
is divided between the upper and the lower income 
groups on the basis of dividend policy. 

The equity sought by the undistributed profits tax 
extended, however, not only to individuals but to 
partnerships. A basis is given in Table 5, for an 
examination of the degree of success, if any, attend- 
ing that effort. 


It was necessary 








TABLE 5 
Partnership Returns for 1935, Classified by Net Income * 
Number of Total Net 

Net Income Returns Income 
Under $1C0,000 ... . ins ee $ 945,660,354 
$100,000 to $ 200,000....... 552 76,152,151 
200,000 to 500,000. . 201 57,219,773 
500,000 to 1,000,000....... 57 37,609,518 
Over $1,000,000 ... BOE 23 42,635,244 
Total .. _.179,252 $1,159,277,040 





* Hearings of the Committee on Ways and Means on the Rev- 
enue Act of 1936. Testimony of Mr. Helvering, Commissioner of 
Internal Revenue. p. 428. 
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It will be observed that nearly all partnerships 
earned less than $100,000 a year and that the sum of 
their net incomes was more than 80 per cent of the 
aggregate net income of all partnerships. A partner- 
ship cannot be composed of fewer than two persons, 
though it may include as many as twelve or fifteen. 
We do not know the number of members and their 
shares in the partnerships included in the various in- 
come groups. Consequently, it is not possible to make 
an exact comparison, with respect to income, between 
the taxation of partnerships and corporations. It is, 
however, possible to make a rough comparison and 
thereby to determine the effect of the undistributed 
profits tax on equity in this relationship. 


From Table 2, it will be recalled that, under the normal 
tax, a partnership with two members sharing equally 
in its earnings had an advantage over a corporation 
up to a net income of $65,000, and one of four mem- 
bers up to a net income of $140,000. Unfortunately, 
the distribution of the returns for incomes below 
$100,000 is not given in Table 5. So we do not know 
how many returns of $65,000 or less were made and 
the aggregate of net income reported by them. The 
distribution for corporations is, however, available for 
incomes below $50,000 and from $50,000 to $100,000. 
It is given below for 1936.* 


Net Income 


Less than $50,0CO0 
$50,000 to $100,C00 


Number Reporting Total Net Income 
134,691 $712,953,000 
4,453 312,988,000 
A reasonable supposition is that a larger proportion 
of the corresponding partnership returns and income 
is in the lower bracket. Even so, if the conservative 
assumption is taken that the proportion is the same, 
and if some allowance is made for the additional 
$15,000 of income included and for the partnerships 
with more than two members, it becomes evident that 
under the normal tax partnerships were, on the whole, 
at an advantage in taxation with respect to corporations. 


The undistributed profits tax accentuated that ad- 
vantage. Partnerships with two members were given 
an advantage over corporations up to a maximum in- 
come of $190,000; those with four members up to a 
maximum income of $390,000. These increases are 
doubly significant from the point of view of advantage. 
Not only do they indicate a marked widening of the 
zone of advantage but they extend to incomes so large 
that the number of partners is likely to be increased. 


It is time now to put down the quantitative estimates. 
If it can be said that, under the normal tax, 150,000 
partnerships earning less than $100,000 each and re- 
porting an aggregate net income of $700,000,000 were 
at an advantage in taxation with respect to corpora- 
tions with the same earnings, then 29,252 partnerships 
earning $459,277,040 were at a disadvantage. The 
addition of the undistributed profits tax probably gave 
an advantage to partnerships with incomes up to 
$200,000. If so, after this tax went into effect, 178,971 
partnerships with a net income of $1,021,812,505 were 
at an advantage in taxation as compared to corpora- 
tions, and 281 partnerships reporting a net income of 
$137,464,535 were at a disadvantage. 





* Proposed Revision of the Revenue Laws. 1938. 


Report of the 
Committee on Ways and Means. 


House of Representatives. p. 6. 
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The figures used in this comparison could be varied 
somewhat, but no variation that could be defended 
would disturb the conclusion to which they point, 
namely, that the undistributed profits tax made the 
relationship between the taxation of partnerships and 
corporations more inequitable. 


Conclusion 


This discussion has dealt with the undistributed 
profits tax of 1936 in its most important single rela- 
tionship, that to equity in taxation. The argument 
has proceeded throughout on the basis accepted by 
advocates of the tax and, indeed, established decades 
ago by experts in taxation. Upon that foundation, 
the effects of the tax have been shown. 


The question naturally arises whether any undis- 
tributed profits tax could be devised that would make 
for equity in taxation. It is possible that such a tax 
could be devised. The British income tax as applied 
to corporations is, in effect, a levy on undistributed 
profits. The corporation is taxed on its earnings at 
the basic rate of the personal income tax. When 
these earnings are disbursed, the corporation deducts 
the tax payment from the amount of the dividend 
checks. Thus if all profits are paid out, the corpora- 
tion pays no income tax—except the special impost 
for armament, which is laid directly on corporation 
profits. But if all profits are retained, it pays the 
basic rate of the personal income tax. The British 
income tax, like the American, is levied at graduated 
rates. Thus the rate paid by the corporation is less 
than that paid by wealthy stockholders, and is more 
than that paid by poor stockholders. But, even with 
this defect, it is probable that the British plan for 
dealing with this problem is more equitable than ours. 
Certainly, whenever any large share of the earnings 
of a corporation is disbursed, the British plan is clearly 
the more equitable, because the treatment of all stock- 
holders becomes equal with respect to that share. 
Moreover, the cause of equity is probably helped by 
the method of administration followed. 


The adoption of the British plan or any other that 
promises a substantial improvement in the equity of 
personal and corporation taxation would involve 
changes of an extreme order in our system of revenue. 
These changes, irrespective of their desirability and 
ultimate effects upon the revenue, would introduce 
immediate uncertainties into the revenue calculations. 
It is very doubtful, as a practical matter, that Con- 
gress would be willing in the near future to make 
such changes. The nation is in need of increased 
revenue. In this situation, it is unlikely that Congress 
would entertain any reduction in corporation taxa 
tion, even if the hope were held out that this decrease 
would be made up by increases elsewhere. In all 
probability, any undistributed profits tax that might 
be passed would be added to the present levies on 
corporations, just as the tax of 1936 was added, despite 
the President’s recommendation that all other cor- 
poration taxes be repealed. Thus it would make the 
situation worse with respect to equity. The way to 
equity in the taxation of individuals and corporations 
is long and difficult but that end is only to be reached 
by travelling the right road. 
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The Federal “General Welfare” Bills 


(Continued from page 209) 


Congress should never even accept for consideration 
tax bills which do not state definitely the intended 
sums for collection and should scrutinize thoroughly 
the probability of proposed revenue at given tax rates. 
In this repect the promoters of H. R. 11 have pre- 
sented such contradictory figures that the Bill should 
be rejected on this ground alone. 
* ok x 


In connection with the tax features I should like 
to pass my judgment on some general provisions of 
the Bill. To my mind: 


1. All round non-contributory old-age pensions at 
the age of 60 (or beginning with 65 and gradually 
lowering the age limit to 60) should be recognized 
for all American citizens residing in the U. S. A. 
except those who are liable to the federal i income tax. 


2. The Federal Government should assume re- 
sponsibility for paying a minimum pension of $25 a 
month; the States may add up to $5 a month and the 
Federal Government will match a similar amount, 
making a possible total of $35 a month; any amount 
above this minimum must fall on the shoulders of the 
individual States.’2 Such a provision will take care 
of all the most pressing cases of destitute old people, 
particularly in agricultural areas, with reference to 
agricultural laborers, casual workers, servants, etc.., 
which are difficult to include in a contributory Old- 
\ge Pension System; the idea of H. R. 11 that col- 
lections from a definite tax (gross income tax) should 
be appropriated towards a definite “General Welfare 
fund” for distribution among recognized pensioners 
is absolutely false and inadmissible. It militates 
against all principles of a normal budgetary practice 
and makes the participation in old-age pension bene- 
fits some kind of a lottery or stock company dividend 
sharing. The old people applying for an old-age pen- 
sion must know in advance the amount of their pension, 
particularly since they are not supposed to enter any 
gainful occupation thereafter. No special fund is 
necessary and the scheme must be financed by taxa- 
tion in which a general turnover tax must play a 
considerable role. 


3. In addition, any workman or salaried person 
should be included in a contributory old-age pension 
scheme as provided in the existing Social Security 
Law; the necessary funds should be raised by a pay- 
roll tax; no special fund need to be formed and the 
system must be based on a pay-as-you-go principle. 
A pay-roll tax is absolutely justified for such a pur- 
pose and its critics are grossly exaggerating the short- 
comings of this tax." 


4. No credence should be given to the ridiculous 
assertions that the payment of high old-age pensions 
would increase “purchasing power and thus create 
prosperity”: there must at first be production and 
then only something may be taken for consumption. 
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Taking away from the Peters (who are supposed to 
be the younger working population) in order to give 
to the Pauls (who are the old and represent the un- 
known uncles and aunts of the Peters) makes nobody 
richer and does not create any so-called (and so much 
abused) “purchasing power,” or additional employment. 

5. The strange idea that we miust compel pen- 
sioners to buy American-made goods only should be 
dropped entirely. When Americans buy foreign- 
made goods at prices which are very low we give 
greater enjoyment to consumers (for the same money 
they get more goods), whereas foreigners selling 
goods to us immediately apply this money to buying 
American-made goods such as American cotton, ma- 
chinery, etc. Imagine foreigners retaliating and for- 
bidding the buying of American-made goods to a 
large group of their citizens! 


6. Nevertheless, I prefer to combine the contribu- 
tory Old-Age Pension Plan with an unemployment 
insurance scheme.'* This system consists of the 
following: Any employee entering employment 
should receive a life insurance policy entitling him to 
receive a life annuity (not fewer than 144 monthly 
installments) after 35 years and reaching the age of 
at least 60 years. The premiums are to be paid, half 
by employer and half by employee, at 10 per cent of 
payroll (5 per cent each party) for the first $2000 
yearly wage only. It is more than in the existing 
Social Security Law, but in my scheme the total col- 
lected amount will eventually reach the individual 
workman. The government should contribute also, 
but only in form of high interest (e. g., 7 per cent 
compound) on accumulated sums. If every year a 
sum of $100 was contributed (assuming a wage of 
$1000 a year) after 35 years, at the age of 60, the 
accumulated fund with 7 per cent compound interest 
would amount to $13,824 which will entitle the insured 
person to receive a life annuity of approximately $105 a 
month. In case of unemployment, the insured person 
may draw (borrow ) on the policy to the amount of con- 
tributions made by him (whereas the part contributed by 
the employer would continue to accumulate for an old- 
age pension and would not have any surrender value), 
but the rate of interest paid by the government would be 
reduced in such case to 2 per cent. Such a system 
would protect the workman during unemployment 
and for the old age, would eliminate the nec essity of 
any means tests, and would work automatically (a 
workman will be interested in retaining his job in 
view of the high interest paid by the government). 
No special insurance fund would be necessary and 
the system would function on the pay-as-you-go prin- 
ciple through constant influx of premiums. The share 
of the government would have to be raised by taxa- 
tion, but paying high interest (the rate may be changed 
within certain limits on due notice) on savings of 
employees (within the first $2000 a year) is justified 
as an important measure of stimulating and reward- 
ing savings among the masses. The cost of adminis- 








12 Probably it would be necessary to stipulate the condition that 


the States should not apply certain kinds of taxes for raising rev- 
enue in competition with the Federal Government. See my ‘‘Ameri- 
can Federal, State and Local Tax Problems,’’ 1934, p. 7 and 8 
(reprinted from The Tax Magazine, October 1934, p. 576). 








%3 Compare in my publication ‘‘American Federal, State and Local 
Tax Problems,”’ p. 24 (reprinted from The Tax Magazine, Decem- 
ber 1934, p. 654). 

14 It was outlined in detail in my articles published in The Amert- 
can Federationist, August 1934, and in the Evanston Daily News- 
Index of April 23 and 24, 1935. 






























i i le ei eee lie alle. ale. Ci A. ae cam 





1939 


d to 
Zive 
un- 
ody 
uch 


lent. 


ben- 
1 be 
ign- 
vive 
ney 
ling 
"ing 
ma- 
for- 


ibu- 
lent 
the 
ent 
1 to 
hly 
> of 
half 
t of 
0co 
ing 
col- 
ual 
Iso, 
ent 
ra 
of 
the 
rest 
red 
5a 
son 
on- 
by 








April, 1939 







tration of such a scheme would be incomparably lower 
than in the present unemployment insurance com- 
pensation system, and could be administered for the 
government by the staff of private life insurance com- 
panies at a small fee. The transition from the present 
system would not present any difficulties since it would 
need only a recalculation of contributions and of the 
interest owed by the government. 


a 


7. The chief trouble with our Social Security Law 
is that it bases the unemployment compensation on 
an insurance principle: unemployment is not an in- 
surable risk! Unless we recognize this truth, we will 
face the greatest technical and financial difficulties in 
handling unemployment relief. It is absolutely irra- 
tional to include in an insurance scheme all cases 
of abnormal unemployment, or to try to include all 
workers with a great deal of unemployment or of a 
very risky type; it is like including in life insurance 
business all tubercular cases, etc. Unemployment 
cases must be handled individually, i. e., based on 
individual funds for each workman, giving him an 
advantage for permanent or long employment, or 
else we will artificially penalize industries with steady 
employment and encourage simulation. Industries of 
uncertain employment and of a risky type must be 
based on higher wages and not on sharing unemploy- 
ment risks and hazards with others. Cases of vanish- 
ing industries, etc., where the unemployment situation 
becomes hopeless, must be handled by vocational re- 
education, transportation of labor from the so-called 
derelict areas (cheap passenger fares !), efficient labor ex- 
changes and direct relief, studying each case individually. 


On the other hand, no rational old-age protection 
scheme can include on the same lines coming genera- 
tions (which should be protected by a system of life 
insurance as outlined above in paragraph 6) and old 
people already approaching the retirement age: the 
latter must be covered chiefly by outright non- 
contributory old-age pensions, as outlined above in 
paragraphs 1 and 2. The problem of helping young 
widows and minor children of deceased workmen 
(now not covered properly in the existing Social 
Security Law) will be appropriately solved by my 
scheme of combined old-age life insurance (with the 
participation of the Treasury) and unemployment re- 
lief as outlined in my scheme in paragraph 6. At the 
same time it would be most unlogical to try to make 
all advantages of the contributory old-age pension 
system and of unemployment relief absolutely equal 
for all, be it low wage or high wage earners. 


H.R. 2 


For the purposes of creating a General Welfare 
Fund destined for paying life annuities to old people 
(not more than $200 per month) will be levied (in 
addition to all other taxes) an excise, tax, or duty of 
2 per centum upon the gross dollar value of each trans- 
action done within the United States, except transactions 
by or through any governmental agency; also . . . “an 
excise, tax, or duty of 2 per centum upon ‘the gross 
market dollar values of all transfers of money and/or 
property by devise, bequest, or other testamentary dis- 
position or legal descent and... an excise, tax, 
or duty of 2 per centum upon the gross market value 
of every gift of money and/or property.” 
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“All returns for excises, taxes, or duties imposed 
shall be made by, and the excise, tax, or duty shall 
be paid by, the vendor, transferor, grantor, assignor, 
lessor, rentor, lender, depositor and/or pledgee 
by whom the service is furnished, and by 
recipient in all other cases” . at the end of each 
calendar month (except when the total amount due for 
any one calendar month is less than $1). 


“Transaction” in this Bill “means the sale, transfer, 
and/or assignment, for a consideration, of either or 
both real or personal property . ; also all 
charges of interest, rent, commissions .; also 
rendering or performance of,any service . of. 

All amounts collected are deposited into a pool fund 
and redistributed every month among all citizens 
over 59 years of age who apply for the annuity, but 
not more than $200 a month to each person. 

*<e¢ 8 4 


The field covered by taxation in this Bill is prac- 
tically the same as in the “gross income” tax of the 
H. R. 11 Bill: it differs only insofar as it is even more 
all-embracing and with a comparatively very small 
tax-exempt minimum (the one-dollar-a-month tax 
exemption in this Bill means that no returns have 
to be filed and no tax paid if the “transactions” 
amounted to less than $50 a month). 


The provisions of the Bill with respect to the tax 
enactments need much greater clarification. The one 
dollar exemption clause is particularly nebulous (how 
about several “transactions” of the same person in 
different fields? For instance, subleasing a room, 
selling some old clothes or furniture and distributing 
newspapers, all done in the same month?). 


The “Transactions” Tax 


As a tax measure the transactions tax is not based 
on any reasonable or sound principle of taxation. It 
is all-embracing without discrimination, even more 
so than the gross income tax. From the standpoint 
of the technique of collection it is simply a mockery 
and an insult to the average American citizen who is 
expected to file sworn returns every month, even 
when he has to pay $1.00 only each time! This is 
the best way to make the country a nation of whole- 
sale perjurors and chiselers and to create tremendous 
opposition. There is enough perjury already in the 
income tax and in the property tax. 


When in European countries “transactions” are 
taxed they are usually subject to a small stamp tax 
and a stamp must be affixed. It is levied automati- 
cally, whereas collection by means of returns hardly 
pays the Treasury unless the tax is some 20-30 or 
more dollars each time: the overwhelming number 
of returns makes their supervision and audit impos- 
sible and mass evasions and cheating become unavoid- 
able with great profit to the chiselers. Here again, 
technically, the transactions tax should have been 
dissected into a series of appropriate taxes. 


The “transactions” and the “gross income” tax are 
based on the same naive conception that there exists 
a natural universal willingness of all citizens to pay 
their share to the Treasury and that severe penalties 
for non-compliance are all that is needed for proper 
collection. In reality, any citizen who will defy such 
an illogical tax will be considered a hero. 
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These two taxes, like the “Syncrotax” which was in- 
vented several years ago in California,'* in their major 
part represent simply a hidden “sales” or “turn- 
over” tax. 

The chief danger of the transactions tax is, to my 
mind, that its promoters hope to collect by this means 
a revenue of some $10,000,000,000 a year! This is a 
serious threat since no universal tax of such an enor- 
mous size can be collected without creating great 


inequalities, enormous evasion and serious dislocation 
of national economy. 


The tax must be shifted somehow on the consum- 
ers, or else it will deter from investment and cripple 
many industries. The prices may not always rise to 
effect full shifting, but this may often mean that 
losses will be incurred for a long time, or that other 
overhead costs will be affected adversely (lower 
rentals for shop premises, lower wages, etc.) or that 
stagnation will ensue (securities market). A _ ten- 
billion-dollar yearly levy on all economic transac- 
tions will require a tremendous redistribution of 
national income, particularly since the proceeds from 
it will go to a comparatively small group of citizens 
(old pensioners). Through this tax which will be 
paid by the large body of all consumers, the con- 
sumption of some people (producers and earners) will 
be reduced very considerably (10 billions!). Ten 
billion dollars is just twice as large as all dividend 
payments to all stockholders in the United States 
(1937) ! 

What does it mean when pensioners receive $200 a 
month? It is asserted that this money will go to the 
support of somebody else. This is a fundamental 
mistake. The pensioners will buy food, shoes, cloth- 
ing, toys for their grandchildren, etc., etc., and this 
will almost immediately disappear in their consump- 
tion. After that is over, to pay the $200 pensions next 
month the government must again take away the 
necessary funds from the younger working popula- 
tion. If I were the happy pensioner, I would wear a 
new overcoat every year, but others who contributed 
to my pension will have to reduce all their purchases 
to the same amount. Imagine that all pensions would 
have been paid in goods (at the choice of the pen- 
sioners): they would at first have been taken away 
from the producers (i. e., so much less left to them) 
and simply a redistribution of the national produce 
would have taken place. Money exchange does not 
alter the situation in the least degree: money that the 
Treasury will pay to the support of old people must 
be extracted from the rest of the population and noth- 
ing is added to the total amount of national income, 
on which only the whole population is living. There 
is no “revolving fund.” What old people will spend 
in buying commodities will be consumed in the form 
of raw materials, transportation, factory expenses, 
labor, etc., which constitute only the aggregate parts 
of the national income: nothing is added by buying 
and consuming by the pensioners themselves. 


Results of Such a Taxing Scheme 


On the other hand, an enormous dislocation of na- 
tional industry may occur: old people with $200 pen- 
sions will apply only a very limited part of this money 





% See the April, 1935 issue of The Tax Magazine. 
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to consuming food and agricultural products, whereas 
the same money in the pockets of the workers (who 
will be deprived of 10 billion dollars a year) would 
have been applied to a much greater degree (they 
represent greater numbers!) on buying food. And 
so it will affect many other industries and, perhaps, 
only the sale of toys for grandchildren will increase 
very substantially. 

The ten billion yearly fund is too great a factor in 
the economic life not to affect it in various ways but, 
of course, not in the direction of supposed increase of 
general welfare. When European countries intro- 
duced the general sales tax they began usually with 
a low rate, increased it gradually and with reluctance, 
and tried to reduce the rate at the first opportunity. 

Soviet Russia is the only country that has used 
the sales tax as a most terrific source of revenue. 
Suffice to say that in 1938 the rates were: on sugar, 
78% of price; meat, 69% ; mutton, 63% ; bacon, 56%; 
sausage, 48%; butter, 60%; cheese, 75%; soap, 
40% ; shaving cream and dental cream, 70%, etc. 
The possibility of such enormous rates and the 
stupendous revenue collected ($17,000,000,000 in 
1938) by means of the sales tax is possible in Soviet 
Russia only because of peculiar conditions of her na- 
tional economy: there is a great scarcity in all kinds 
of the most important articles of general consump- 
tion; all trade and industry is in the hands of the 
government and no private industry or trade is per- 
mitted; a considerable proportion of the collected 
sums are returned to the population in the form of 
free medical service, low-priced housing, public sani- 
tation measures, social security and education. Natu- 
rally, under such conditions the powerful Soviet 
government monopoly is able easily to shift the tax 
burden on to the consumers and to direct all consump- 
tion at will: the free market is powerless, particularly 
since the prevailing extremely low wages and salaries 
are overwhelmingly applied to food and simple neces- 
sities only. 

The result of such a terrific taxation in America 
would be different: it would greatly dislocate all mar- 
ket conditions, particularly since a great part of the 
proceeds would go to the support of a comparatively 
small minority of the nation. If the proceeds from 
the tax were applied to the social betterment of large 
masses, it would have had less disturbing consequences. 

Of course, it is difficult to persuade the promoters 
of the sensational old-age pension idea that their 
scheme of generous pensions, allegedly increasing the 
so-called “purchasing power,” is fundamentally wrong. 
But if we accept their reasoning that spending by old 
people of large sums of money given by the govern- 
ment increases prosperity, then why not reverse the 
whole scheme? Why not pay generous doles to each 
new-born child and not continue this help by means 
of scholarships until they reach the age of 21? This 
would sharply reduce birth control, stimulate mar- 
riages at a younger age, raise a healthier population 
and give better education. The rapid increase of popu- 
lation would immediately create additional demand 
for industry, agriculture, etc., etc. 





146 See my publication: The Public Finance of the Union of Soviet 
Socialist Republics. Evanston, Ill., Chandler’s Bookstore, 1938, p. 38 
(The Tax Magazine, December, 1938, p. 762). 
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Although I personally favor measures of encourag- 
ing younger marriages and helping young couples in 
raising children, nevertheless, there is a narrow limit 
to governmental aid in this direction because of its 
costliness. In principle, it is socially and morally a 
much more substantiated claim to help in raising better 
fed and healthier children, than to pay high pensions 
to old people (since they are supposed not to have 
been able to adjust themselves during their younger 
years, and to save) at the cost of the younger popu- 
jation, which in most cases helps their old destitute 
parents without compulsion on the part of the 
government. 


Nevertheless, all reasoning with the “purchasing 
power” is not supported by actual facts of American 
economic life. We have already an extremely high 
demand for consumption goods. Suffice to give the 
following figures: 7? 


U. S. Industrial Production 
1926 = 100 


All Consumer 
Production Goods 
101.1 102.6 
54.8 76.7 
73.9 98.4 
95.9 107.8 85.5 
87.0 105.0 72.0 


What is lacking is production of capital goods: no- 
body is interested in investment, in the application 
of new inventions (although never before were so many 
new patents issued) or in the employment of addi- 
tional labor. The total amount of new stocks issued 
in 1938 was only 64 million dollars,*—an appallingly 
low figure for the United States. 


There is not the slightest doubt that the “Soak the 
Rich” policy, enormous issue of government bonds, 
paralyzing interest in private investment in trade and 
industry,!® lack of confidence, labor conflicts, etc., have 
to a great extent crippled new enterprise. This is 
where we have to look for our economic troubles. To 
hope for a solution of our difficulties in additional 
government spending or in the Townsend Old Age 
ideas is a great mistake! 


Who Pays the Bill? 


The idea that only the rich pay taxes has no basis 
infact. If every dollar of income of persons receiving 
in excess of $5,000 a year were to be taken in taxes, 
the sum would pay the cost of our numerous govern- 
ments for only about six months. 


Putting it in another way, it would take about 42 
cents of every dollar spent in retail purchases in the 
United States last year to pay the cost of all govern- 
ment. Our national tax bill is more than we spend 
for food, or for clothing, or for shelter. Most taxes 
are paid by the ultimate consumer or user as a part 
of the cost of the things he buys. They “must be 
paid in the sweat of every man who labors.”—U. S. 
Chamber of Commerce. 


1938 Report of the National Association of Manufacturers’ Com- 
mittee on the Study of Depressions, 1939, p. 13. 

% Commercial and Financial Chronicle, January 7, 1939, p. 25. 

” Our policies of government favor bond issues instead of invest- 
ment in stocks (corporation taxes, etc.). This is an unhealthy situ- 


ation. See Debts and Recovery, The Twentieth Century Fund, 1938, 
Dp. 258. 


Capital 
Goods 
100.0 
39.6 
56.1 


Year 
1928 
1932 
1935 
1937 


(Nov.) 1938 
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Federal Aid for Relief, by Edward Ainsworth 
Williams. Studies in History, Economics and Public 
Law, No. 452, Columbia University Press, New York 
City. pp. 269. Price $3.25. 

Mr. Williams, formerly on the staff of the Federal 
Emergency Relief Administration and now associate 
social science analyst of the W. P. A., is the author 
of a study of the government’s relief activities during 
the depression, with particular reference to the work 
and objectives of the F. E. R. A. from May, 1933, 
through 1935. 

As a background, the book summarizes the relief 
methods prevailing before 1929, the emergency methods 
instituted by states and localities from 1929 to 1933, 
and the early federal relief activities before the com- 
ing of the F. E.R. A. The operation of the F. E. R. A. 
grant-in-aid method is examined. Its objectives, as 
revealed in the rules and policies which it imposed 
on state and local relief administration, are described 
and the devices used to implement its regulations 
are analyzed. There is also a very useful study of 
one of the most difficult tasks of the F. E. R. A.—the 
determination of an equitable basis for allocating federal 
relief funds. 

The active life of the F. E. R. A. and its grant-in-aid 
method ended in December, 1935. The author of this 
study appraises the grant system to indicate many 
of the factors that played a part in bringing about the 
highly significant change which occurred at this time 
in intergovernmental relationships in the field of relief. 
In conclusion, there is a comparison of the relative 
advantages and disadvantages of the types of relief 
exemplified by F. E. R. A. and W. P. A. 

A Proposed Tribunal: Is It Constitutional?, by 
Merrill E. Otis. University of Kansas City Press, 
Kansas City, Mo. pp. 53. 

Cause and Control of the Business Cycle, by E. C. 
Harwood. American Institute of Economic Research, 
Boston. pp. 224. Price $2.00. 


Monetary Policies of the United States, 1932-1938, 
by James Daniel Paris. Columbia University Press, 
New York. pp. 198. Price $2.75. 

Motor Fuel Taxation in the United States, by Finla 
Goff Crawford, Syracuse University. Published by 
the author, Syracuse, N. Y. pp. 122. Price $1.00. 

Snelling’s Practical Income Tax and Sur-Tax. 
Fifteenth Edition. By C. W. Chivers. Sir Isaac 
Pitman & Sons, Ltd., London. pp. 204. Price 4/4. 


Statistical Reporting Service of Trade Associations, 
by Benjamin S. Kirsh. Reprint of Chapter II, “Trade 
Associations in Law and Business” by Mr. Kirsh in 
collaboration with H. R. Shapiro. Central Book Co., 
New York. pp. 46. 
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Termination of Reciprocal Tax 
Exemption 
(Continued from page 196) 


The power to tax is, of course, an incident of sov- 
ereignty and is co-extensive with the subjects to 
which the sovereignty extends. Conformably with 
this principle, in the specific enumeration of powers 
conferred by the states and the people upon the fed- 
eral government, as being essential to its maintenance 
as an independent government, the Constitution pro- 
vides that Congress shall have the power to lay and 
collect taxes, duties, imposts and excises, but that 
all duties, imposts and excises shall be uniform 
(Art. 1, Sec. 8, Cl. 1), and that no direct tax shall be 
laid, unless in proportion to the census (Art. 1, Sec. 9, 


Cl. 4). 


sy express terms, the Constitution confers upon 
the federal government power to conduct its lawful 
operations. It contains no clause either permitting 
or forbidding the federal government or the states to 
burden, impede or interfere with the operations of 
the other. There results an implied immunity from 
interference by either. Why was the Constitution 
left silent in these respects? Is it not because both 
the federal government and the state governments 
are sovereign? Is it not because the lines of activity 
of the federal government were marked out and lim- 
ited, and for that reason it was supposed that there 
could or would never be any disposition upon the 
part of that government to infringe upon the reserved 
rights of the states? Is it not reasonable to surmise 
that the framers of the Constitution felt that the states 
would be left free from interference by the federal gov- 
ernment they were creating; that the federal govern- 
ment, being sovereign, there could never arise any 
question respecting the freedom of the national gov- 
ernment from state taxation; and that it would not 
only be repugnant for one sovereign to levy a tax 
upon the instrumentalities or agencies of another, 
but an effrontery upon the dignity of the one sov- 
ereign state to submit to having the instrumentalities 
and means it employs in conducting its governmental 
operations embarrassed and impaired by another 
sovereign? The answer seems obvious. 


Il. The Early Decisions 


The underlyi ing principle of reciprocal tax im- 
munity is the sovereignty of the states and the na- 
tional government, the necessity for preserving the 
independence of the states and at the same time to 
prevent the states from hampering the federal gov- 
ernment in the exercise of the powers conferred upon 
it. It is essential that each government have com- 
plete freedom over the subject-matters within its 
jurisdiction, whether conferred or reserved. For it is 
recognized that when any government is subject to 
the control of another and distinct government, that 
government exists only at the mercy of the latter. 


The power to tax carries with it the power to de- 
stroy. To place in the hands of one government the 
power to tax another is to confide in the one a weapon 
not only to strangle every activity of the latter, but 








to render useless the power to create, that is, to legis- 
late and govern in such matters, and in such manner, 
as that government may deem best for the welfare of 
those over whom it has jurisdiction. For this reason 
it is necessary that the doctrine of independent soy- 
ereignty in national and state government be maintained, 


To determine the true limitations of the power of 
one government to levy a tax upon the means and 
instrumentalities employed by the other in the exer- 
cise of its governmental functions, we deem it advis- 
able to begin with a review of the earliest pronounce- 
ments of the Supreme Court. 


In McCulloch v. The State of Maryland, 4 Wheat. 
316 (1819), a tax levied by the State of Maryland on 
notes issued by the Bank of the United States was 
held to be unconstitutional and void, since it impeded 
the national government in the exercise of its power 
to establish and maintain a bank. A question was 
raised as to the power of Congress to incorporate 
the bank in pursuance of the fiscal operations of the 
United States. The court (at p. 422) held that if 
a corporation may be employed indiscriminately with 
other means to carry into execution the powers of 
the government, no particular reason can be assigned 
for excluding the use of a bank, and that a branch 
may be established in Maryland. 


The Court then considered the question whether 
the State of Maryland may, without violating the 
Constitution, tax that branch. In discussing this 
point, the Court said that while the sovereignty of a 
state extends to every thing which exists by its own 
authority, or is introduced by its permission, it does 
not extend to those means which are employed by 
Congress to carry into execution the powers conferred 
on that body, and in this connection said (at p. 429): 


“If we measure the power of taxation residing in a state, 
by the extent of sovereignty which the people of a single 
state possess, and can confer on its government, we have 
an intelligible standard, applicable to every case to which the 
power may be applied. We have a principle which leaves 
the power of taxing the people and property of a state un- 
impaired; which leaves to a state the command of all its 
resources, and which places beyond its reach, all those powers 
which are conferred by the people of the United States on 
the government of the Union, and all those means which are 
given for the purpose of carrying those powers into execu- 
tion. We have a principle which is safe for the states, and 
safe for the Union. We are relieved, as we ought to be, from 
clashing sovereignty; from interfering powers; from a repug- 
nancy between a right in one government to pull down what 
there is an acknowledged right in another to build up; from 
the incompatibility of a right in one government to destroy 
what there is a right in another to preserve.” 


Again (at p. 431): 


“That the power to tax involves the power to destroy; 
that the power to destroy may defeat and render useless the 
power to create; that there is a plain repugnance, in confer- 
ring on one government a power to control the constitutional 
measures of other, which other, with respect to those very 
measures, is declared to be supreme over that which exerts 
the control, are propositions not to be denied.” 


And again (at p. 436): 


“*~_ * * 


the states have no power, by taxation or other- 
wise, to retard, impede, burden, or in any manner control the 
operations of the constitutional laws enacted by Congress 


to carry into execution the powers vested in the general 
government.’ 
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N Weston v. The City Council of Charleston, 2 Peters 
449 (1829), an ordinance of the city of Charles- 
ton, S. C., which imposed a tax on the stock of the 
United States, was thought to be a tax on the con- 
tract, a tax on the power to borrow on the credit of 
the United States, and consequently to be repugnant 
to the Constitution. 


Chief Justice Marshall said (at p. 468): 


“The right to tax the contract to any extent, when made, 
must operate upon the power to borrow before it is exercised, 
and have a sensible influence on the contract. The extent 
of this influence depends on the will of a distinct government. 
To any extent, however inconsiderable, it is a burden on the 
operations of government. It may be carried to an extent 
which shall arrest them entirely.” 


In Dobbins v. The Commissioners of Erie County, 16 
Peters 435 (1842), it was held that an officer of the 
United States revenue cutter, on the Erie Station in 
Pennsylvania, was not liable to have his pay as an 
officer of the United States, rated and assessed for 
county taxes, Wayne, J. (p. 449) saying: 

“‘The officers execute their offices for the public good. 
This implies their right of reaping from thence the recom- 
pense the services they may render may deserve’, without 
that recompense being in any way lessened, except by the 
sovereign power from whom the officer derives his appoint- 
ment, or by another sovereign power to whom the first has 
delegated the right of taxation over all the objects of tax- 
ation, in common with itself, for the benefit of both. And 
no diminution in the recompense of an officer is just and 
lawful, unless it be prospective, or by way of taxation by the 
sovereignty who has a power to impose it, and which is in- 
tended to bear equally upon all according to their estate. 


“The compensation of an officer of the United States is 
fixed by a law made by Congress. It is in its conclusive dis- 
cretion to determine what shall be given. It exercises the 
discretion and fixes the amount, and confers upon the officer 
the right to receive it when it has been earned. Does not 
a tax, then, by a state upon the office, diminishing the recom- 
pense, conflict with the law of the United States, which 
secures it to the officer in its entireness? It certainly has 
such an effect; and any law of a state imposing such a tax 
cannot be constitutional, because it conflicts with a law of 
Congress made in pursuance of the Constitution, and which 
makes it the supreme law of the land.” 

In Veazie Bank v. Fenno, 8 Wall. 533 (1869), an 
Act of Congress imposed a tax of 10% on state banks 
or national banks paying out the notes of individuals 
or state banks used for circulation. The Court, by 
Chief Justice Chase, held that having thus, in the 
exercise of undisputed constitutional powers, under- 
taken to provide a currency for the whole country, it 
cannot be questioned that Congress may, constitu- 
tionally, secure the benefit of it to the people by 
appropriate legislation; that to this end, Congress 
had denied the quality of legal tender to foreign coins, 
and has provided by law against the imposition of 
counterfeit and base coin on the community; and 
that to the same end, Congress may restrain, by suit- 
able enactments, the circulation of money or notes 
not issued under its own authority, otherwise its 
attempts to secure a sound and uniform currency for 
the country must be futile. It is to be noted that 
this legislation was in aid of an express power con- 
terred upon the federal government by the Constitu- 
tion. However, the Court did say: 

“that the reserved rights of the states, such as the right to 


bass laws, to give effect to laws through executive action, 
to administer justice through the courts, and to employ all 


TERMINATION OF RECIPROCAL TAX EXEMPTION 





257 


necessary agencies for legitimate purposes of State Govern- 
ment, are not proper subjects of the taxing power of Con- 
gress.” (Italics supplied.) 


In Collector v. Day, 11 Wall. 113 (1871), it was held 
that Congress could not, under the Constitution of 
the United States, impose a tax upon the salary of the 
Judge of the Court of Probate and Insolvency for 
the County of Barnstable, State of Massachusetts, 
Nelson, J., saying: 


“Tt is a familiar rule of construction of the Constitution of 
the Union, that the sovereign powers vested in the state gov- 
ernments by their respective constitutions, remained unaltered 
and unimpaired except so far as they were granted to the 
government of the United States.” That the intention of the 
framers of the Constitution in this respect might not be mis- 
understood, this rule of interpretation is expressly declared 
in the 10th article of the amendments, namely: ‘The powers 
not delegated to the United States are reserved to the States 
respectively, or to the people’. The Government of the 
United States, therefore, can claim no powers which are 
not granted to it by the Constitution, and the powers actually 
granted must be such as are expressly given, or given by 
necessary implication. 


“The general government, and the states, although both 
exist within the same territorial limits, are separate and dis- 
tinct sovereignties, acting separately and independently of 
each other, within their respective spheres. The former, in 
its appropriate sphere, is supreme; but the states within the 
limits of their powers not granted, or, in the language of 
the Tenth Amendment, ‘reserved’, are as independent of the 
General Government as that government within its sphere 
is independent of the states. 

* * * * * * 


“Two of the great departments of the government, the 
Executive and Legislative, depend upon the exercise of 
powers, or upon the people of the states. The Constitution 
guarantees to the states a republican form of government, 
and protects each against invasion or domestic violence. Such 
being the separate and independent condition of the states 
in our complex system, as recognized by the Constitution, 
and the existence of which is so indispensable, that, without 
them, the general government itself would disappear from 
the family of nations, it would seem to follow, as a reasonable 
if not a necessary consequence, that the means and instrumental- 
ities employed for carrying on the operations of their govern- 
ments for preserving their existence, and fulfilling the high 
and responsible duties assigned to them in the Constitution, 
should be left free and unimpaired; should not be liable to 
be crippled, much less defeated by the taxing power of 
another government, which power acknowledges no limits 
but the will of the legislative body imposing the tax. And, 
more especially, those means and instrumentalities which 
are the creation of their sovereign and reserved rights, one 
of which is the establishment of the Judicial Department, and 
the appointment of officers to administer their laws. With- 
out this power, and the exercise of it, we risk nothing in 
saying that no one of the states, under the form of govern- 
ment guaranteed by the Constitution could long preserve its 
existence. 

+ ¥ * * * * 


“The supremacy of the general government, therefore, so 
much relied on in the argument of the counsel for the plaintiff 
in error, in respect to the question before us, cannot be 
maintained. The two governments are upon an equality, 
and the question is whether the power ‘to lay and collect 
taxes’ enables the general government to tax the salary of a 
judicial officer of the state, which officer is a means or 
instrumentality employed to carry into execution one of its 
most important functions, the administration of the laws, 
and which concerns the exercise of a right reserved to the 
states.’ 


FTER referring to Dobbins v. Erie County, supra, 
the Court said: 


“And if the means and instrumentalities employed by that 
government to carry into operation the powers granted to 
it are, necessarily, and, for the sake of self-preservation, 
exempt from taxation by the states, why are not those of the 
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states depending upon their reserved powers, for like reasons, 
equally exempt from federal taxation? Their unimpaired 
existence in the one case is as essential as in the other. It 
is admitted that there is no express provision in the Consti- 
tution that prohibits the general government from taxing the 
means and instrumentalities of the states, nor is there any 
prohibiting the states from taxing the means and instru- 
inentalities of that government. In both cases the exemption 
rests upon necessary implication, and is upheld by the great 
law of self-preservation; as any government, whose means 
employed in conducting its operations, if subject to the con- 
trol of another and distinct government, can exist only at the 
mercy of that government. Of what avail are these means 
if another power may tax them at discretion?” 


N United States v. Baltimore & Ohio R. R. Co., 17 
Wall. 322 (1873), it appeared that the City of Balti- 
more had invested a considerable sum of money to 
aid in the construction of a railroad. The United 
States sought to tax the interest in the hands of the 
railroad, which was payable on the mortgage by the 
railroad to the City of Baltimore. While the Court 
did not doubt the power of taxation by the federal 
government upon the subjects and in the manner 
prescribed by the Act, it called attention to the fact 
that there were certain exceptions to the general 
power, and held that the transaction being within the 
range of the municipal duties of the city, the tax could 
not be collected, Hunt, J., using this language: 
“There are, however, certain departments which are ex 
cepted from the general power. The right of the states to 
administer their own affairs through their Legislative, Executive 
and Judicial Departments, in their own manner through their 
own agencies, is conceded by the uniform decisions of this 
court and by the practice of the federal government from its 
organization. This carries with it an exemption of those 
agencies and instruments, from the taxing power of the fed- 
eral government. If they may be taxed lightly, they may be 
taxed heavily; if justly, oppressively. Their operation may 
he impeded and may be destroyed, if any interference is per- 


mitted. Hence, the beginning of such taxation is not allowed 
on the one side, and is not claimed on the other.” 


In California v. Central Pacific R. Co., 127 U.S. 1 
(1888), the State Board of Equalization of California 
sought to tax the franchise of a railroad company, 
conferred by the United States, for constructing a 
railroad from the Pacific Ocean across the state as 
well as across the Territories of the United States, 
and of taking toll thereon. The Court, by Mr. Justice 
Bradley, held the assessment to be void, for the reason 
that a franchise granted by Congress cannot be sub- 
ject to taxation by a state without the consent of 
Congress, saying: 

“Taxation is a burden, and may be laid so heavily as to 
destroy the thing taxed, or render it valueless. * * * 

“To tax is not only derogatory to the dignity, but sub- 
versive of the powers, of the government, and repugnant to 
its paramount sovereignty. 

In Western Union Telegraph Co. v. Texas, 105 U. S. 
460 (1882), and Williams v. Talladega, 226 U. S. 404 
(1912), it was held that a state excise on the trans- 
mission of telegrams is void as to messages sent by 
officers of the United States on public business, be- 
cause the excise, although exacted only of the tele- 
graph company, is, so far as it is based on government 
messages, a tax on the means employed by the United 
States in carrying its constitutional powers into effect. 

Pollock v. The Farmers’ Loan & Trust Co., 157 U.S. 
429 (1895), held that the Act of August 15, 1894, so 
far as it levies a tax on the rents or income of real 
estate, was in violation of the Constitution and in- 
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valid, and that so far as imposing a tax upon the 
income received from municipal bonds, the Act was 
invalid. 

In considering the tax on income derived from 
municipal bonds, Chief Justice Fuller adverted to the 
principle that the Constitution contemplates the inde- 
pendent exercise by the nation and the states, sey- 
erally, of their constitutional powers, and said (p. 584): 

“As the states cannot tax the powers, the operations, or 
the property of the United States, nor the means which they 
employ to carry their powers into execution, so it has been 
held that the United States has no power under the Con- 


stitution to tax either the instrumentalities or the property 
of a state. 


“A municipal corporation is the representative of the state 
and one of the instrumentalities of the state government. 
It was long ago determined that the property and revenues of 
municipal corporations are not subjects of federal taxation.” 

After quoting from Weston v. Charleston, supra, the 
Court said (at p. 586): 


“Applying this language to these municipal securities, it 
is obvious that taxation on the interest therefrom would 
operate on the power to borrow before it is exercised, and 
would have a sensible influence on the contract, and that the 
tax in question is a tax on the power of the states and their 
instrumentalities to borrow money, and consequently re- 
pugnant to the Constitution.” 


Upon reargument of the case (158 U. S. 601), the 
Court adhered to their opinion already announced 


: Ambrosini v. United States, 187 U. S. 1 (1922), a 
judgment imposing a fine on a finding of guilty for 
failure to affix stamps, under the War Revenue Act 
of 1898 to bonds, which were required to be given to 
the State of Illinois and the City of Chicago, as a 
condition precedent to the issue of a liquor license, 
was reversed. Chief Justice Fuller said that the 
granting of the license and the giving of the bond 
were a part of the same transaction; and that to tax 
the license would impair the efficiency of a state and 
municipal action on the subject and assumes the 
power to suppress such action. At page 7 he said: 

“The general principle is that, as the means and _ instru- 
mentalities employed by the general government to carr) 
into operation the powers granted to it are exempt from 
taxation by the states, so are those of the states exempt from 
taxation by the general government. It rests on the law of 
self-preservation, for any government whose means employed 
in conducting its strictly governmental operations are subject 
to the control of another and distinct government exists 
only at the mercy of the latter.” 

In South Carolina v. United States, 199 U. S. 437 
(1905), South Carolina established dispensaries for 
the wholesale and retail sale of liquor, and prohibited 
sale by other than the dispensers. The United States 
demanded the license taxes prescribed by the internal 
revenue act for dealers in intoxicating liquors, and 
the dispensers filed the statutory applications for such 
licenses. It appears that the entire profits were ap- 
propriated by the state. The state, in the Court of 
Claims, sought to recover the amounts exacted from 
the state dispensers. Mr. Justice Brewer held 
(p. 463) that while the national government may do 
nothing by taxation in any form to prevent the full 
discharge by the state government of its govern- 
mental functions, yet, whenever a state engages in 4 
business which is of a private nature, that business 
is not withdrawn from the taxing power of the nation 
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The Court also noticed that the tax was not imposed 
on any property belonging to the state, but was a 
charge on a business before any profits were realized 
therefrom. 


After referring to The Collector v. Day, United 
States v. Baltimore & O. R. Co., and Ambrosini v. 
United States, the Court made this observation: 

“These decisions, while not controlling the question before 
us, indicate that the thought has been that the exemption of 
state agencies and instrumentalities from national taxation 
is limited to those which are of a strictly governmental char- 
acter, 

And lastly, in Flint v. Stone Tracy Co., 220 U. S. 
107 (1911), an injunction was sought to restrain the 
directors of the company from complying with the 
Corporation Tax Law of August 5, 1909. The Act of 
Congress levied a special excise tax on corporations 
with respect to the carrying on or doing business by 
such corporations, amounting to 1% of the entire net 
income over $5000. The constitutional validity of the 
Act was questioned for the reason that certain corpo- 
rations had large investments in municipal bonds and 
other non-taxable securities, and in real and personal 
property, not used in the business; that therefore the 
selection of the measure of the income from all 
sources is void, because it reaches property which is 
not the subject of taxation. The measure of the tax 
upon the privilege was confused with the direct tax- 
ation of the state or the thing taxed. 


FTER reviewing the authorities, the Court said 
(p. 163): 

_ “There is nothing in these cases contrary * * * to the 
former rulings of this court which hold that where a tax is 
lawfully imposed upon the exercise of the privileges within 
the taxing power of the state or nation, the measure of such 
tax may be the income from the property of the corporation, 
although a part of such income is derived from property in 
itself nontaxable. The distinction lies between the attempt to 
tax the property as such and to measure a legitimate tax upon 
the privileges involved in the use of the property.’ (Italics 
supplied.) 
and held the statute to be within the constitutional 
power of Congress. It is to be noted that the tax 
involved in this case was a tax on the privilege of 
doing business, and not an income tax. 


Thus, upon the advent of the Sixteenth Amend- 
ment, we find in the instances where the states have 
sought to lay a tax upon the means and instrumen- 
talities employed by the federal government to carry 
into effect its constitutional powers, that the Supreme 
Court has held that a tax levied by the State of Mary- 
land on notes issued by the Bank of the United States 
was unconstitutional because “the states have no 
power, by taxation, or otherwise, to retard, impede, 
burden, or in any manner control the operations of 
the constitutional laws enacted by Congress to carry 
into execution the powers vested in the general gov- 
ernment (McCulloch v. The State of Maryland, 4 
Wheat. 316, (1819)) ; a city ordinance which imposed 
a tax on the stock of the United States was repugnant 
to the Constitution, for the reason that it was thought 
by the Court “to be a tax on the contract, a tax on 
the power to borrow money on the credit of the 
United States” (Weston v. Charleston, 3 Peters 449, 
(1829)); a state tax on the salary of an officer of 
the United States diminishes the recompense and con- 
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flicts with the law of the United States (Dobbins v. 
Erie County, 16 Peters 435, (1842)); a tax on the 
franchise of a railroad, conferred by the United States, 
was “not only derogatory to the dignity, but sub- 
versive of the powers, of the government and repug- 
nant to its paramount sovereignty” (California v. 
Central Pacific-R. Co., 127 U. S. 1, (1888)); and a 
state excise tax on government messages was a tax 
on the means employed by the United States (Western 
Union Telegraph Co. v. Texas, 105 U. S. 460, (1882)). 


ie order that the federal government exercise the 
constitutional powers conférred upon it, it is essen- 
tial that that government be free of impediment by 
the states through taxation or otherwise. Any tax 
upon the means employed by the United States in 
carrying out its governmental functions would be re- 
pugnant to its paramount sovereignty within its 
sphere. In the earliest attempts by the states to re- 
tard or burden those functions this principle was laid 
down, and has been steadfastly adhered to. 


Likewise, a similar immunity has been recognized 
in those cases where the national government has 
endeavored to tax the means and agencies employed 
by the states for legitimate purposes of state govern- 
ment, the Supreme Court having ruled that Congress, 
in undertaking to provide a currency for the country, 
may impose a tax on state banks or national banks 
paying out the notes of individuals or state banks used 
for circulation; but it was conceded that the reserved 
rights of the states, including the right “to employ all 
necessary agencies for legitimate purposes of state 
government, are not proper subjects of the taxing 
power of Congress” (Veazie Bank v. Fenno, 8 Wall. 
533, (1869)) ; Congress could not impose a tax upon 
the salary of a state judge for the reason that “any 
government, whose means employed in conducting its 
operations, if subject to the control of another and 
distinct government, can exist only at the mercy of 
that government” (Collector v. Day, 11 Wall. 113, 
(1871)); interest in the hands of a railroad, payable 
on the mortgage by the railroad to the City of Balti- 
more was exempt from tax by the United States— 
“The right of the states to administer their own 
affairs through their legislative * * * departments, 
in their own manner through their own agencies, is 
conceded by the uniform decisions of this court 
* * * This carries with it an exemption of those 
agencies and instruments from the taxing power of 
the federal government” (United States v. Baltimore 
& Ohio R. R. Co., 17 Wall. 322, (1873)); a federal 
income tax levied on the interest of municipal bonds 
“would operate on the power to borrow before it is 
exercised, and would have a sensible influence on the 
contract” (Pollock v. Farmers’ Loan & Trust Co., 157 
U. S. 429, (1895)); that to require federal revenue 
stamps to be affixed to bonds given to the state as 
a condition precedent to the issue of a liquor license 
“would be to impair the efficiency of state and 
municipal action on the subject and assumes the 
power to suppress such action,” and any government 
that is subject to the control of another exists only 
at the mercy of the latter (Ambrosini v. United States, 
187 U.S. 1, (1902)) ; although the United States may 
demand from a state license taxes for the sale of 
liquor, “the former may do nothing by taxation in 
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any form to prevent the full discharge by the latter of 
its governmental functions” (South Carolina v. United 
States, 199 U. S. 437, (1905)); and that there is no 
constitutional objection to the inclusion of the income 
of corporations from municipal bonds in net income 
for the purpose of levying a federal excise tax on the 
privilege of doing business, because there is a dis- 
tinction “between the attempt to tax the property as 
such” and measuring “a legitimate tax upon the privi- 
leges involved in the use of the property” (Flint v. 
Stone Tracy Co., 220 U.S. 107, (1911)). 

The states are sovereign, and within the sphere of 
activity reserved to them by the Constitution, are 
equal to the federal government. In the infancy of 
the Republic this principle was recognized as being 
necessary for the preservation of our dual system of 
government. The means and instrumentalities util- 
ized by the states for legitimate purposes of their gov- 
ernment are immune from taxation by the federal 
government. To permit the governmental functions 
of the states to be subject to the levy of a tax by 
the federal government, is to place the states at the 
mercy of another, distinct, larger and more powerful 
sovereign. The Supreme Court, in the construction 
of the Constitution and the interpretation of the 
rights of the states, as we have seen by its decisions, 
has laid down a set of immutable principles from 
which there is no escape. That Court, referred to by 
Hamilton (The Federalist, No. 78), as the “bulwark 
of a limited constitution against legislative encroach- 
ments,” has, from first to last, been constantly on the 
alert lest there be an infringement by the federal gov- 
ernment upon the governmental functions of the states. 


IV. The Sixteenth Amendment 


The mere reference to the Sixteenth Amendment 
brings to mind the question whether the Amendment 
encompasses within the federal taxing power subjects 
theretofore excepted ; particularly, whether the Amend- 
ment authorizes the tax we have here under discussion. 

To determine this involves first a consideration of 
the historical distinction between a direct and an indi- 
rect tax. At the time of the adoption of the Consti- 
tution, the framers understood the meaning of the 
terms, and the debates on a proposed Act to lay duties 
on carriages show that Congress appreciated the 
difference. It was there said that a capitation tax 
and taxes on land and on property and income were 
direct charges, but that a duty on carriages falls on 
the use. 

In 1796 the constitutionality of this Act came before 
the Supreme Court in Hylton v. United States, 3 Dall. 
171, and the Court held that the tax was indirect, 
because a carriage is a consumable commodity. 

Subsequently, a controversy arose as to the proper 
classification of income, whether derived from rents 
or products or otherwise of real estate, or from bonds, 
stocks, or other forms of personal property—if a tax 
on such income were direct, the Constitution required 
that it be apportioned—but if the tax were indirect, 
it need not be apportioned, the only requirement 
being that it be geographically uniform. 











That question ultimately came before the Supreme 
Court in Pollock v. Farmers’ Loan & Trust Co., 158 
U. S. 601, 618 (1895). The Court there said that it— 


“was unable to conclude that the enforced subtraction from 
the yield of all the owner’s real or personal property * * * 
is so different from a tax upon the property itself that it is 
not a direct, but an indirect tax, within the meaning of the 
Constitution.” 


Thereafter, on July 31, 1909, to enable Congress to 
reach taxable income more conveniently and effec- 
tively than would be possible if an apportionment 
among the states were essential, the Sixteenth Amend- 
ment was proposed to the states, and was promul- 
gated by the Secretary of State on February 25, 1913. 
Its object was expressed in these words: 

“The Congress shall have power to lay and collect taxes 
on incomes, from whatever source derived, without appor- 
tionment among the several states, and without regard to 
any census or enumeration.” 

There are two contrary views in the construction 
of the Amendment, with respect to the income from 
state and municipal bonds and salaries. By one, it 
may be said that the immunity of interest from state 
and municipal bonds and state-paid salaries was abol- 
ished by the phrase in the Amendment, “from what- 
ever source derived,” and that Congress has the 
power to tax all income regardless of source, without 
apportionment. 

But with force it may be argued that the Amend- 
ment did not give to Congress a new power to tax 
income which it could not tax before; that it merely 
dispensed with the necessity of apportioning an in- 
come tax. Let us see what the Supreme Court has 
stated the purpose of the Amendment to be: 


In Brushaber v. Union Pacific R. R. Co., 240 U. S. 
1,19 (1916), it was said, 


“the purpose was not to change the existing interpreta- 
tion except to the extent necessary to accomplish the result 
intended, that is, the prevention of the resort to the sources 
from which a taxed income is derived in order to cause a 
direct tax on the income to be a direct tax on the source 
itself, and thereby to take an income tax out of the class 
of excises, duties and imposts, and place it in the class of 
direct taxes.” 


There have been many statements of the object of 
the Amendment, but none more cogent than that 
stated in Evans v. Gore, 253 U.S. 245, 261 (1920) : 

“The purpose of the Amendment was to eliminate all occa- 
sion for such an apportionment because of the source from 
which the income came, a change in no wise affecting the 
power to tax, but only the mode of exercising it.” 
which was confirmed by Taft v. Bowers, 278 U. S. 
470, 481 (1929) : 


“Under former decisions here the settled doctrine is that 
the Sixteenth Amendment confers no power upon Congress 
to define and tax as income without apportionment something 
which theretofore could not have been properly regarded as 
income.” (Italics supplied.) 


This principle has been stated and reiterated so 


many times by the Court that further quotation seems 
unnecessary. 


Congress understood the underlying principles of 
separate, independent sovereignty of the federal and 
state governments, as established by our dual system. 
It knew there was no provision in the Constitution 
either permitting or prohibiting a tax to be levied by 
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one government upon the other. That body was 
aware of the state of the law as laid down in the deci- 
sions prior to the Amendment; yet, having knowledge 


TERMINATION OF RECIPROCAL TAX EXEMPTION 


of these matters, as we must assume Congress did For Every Tax Man... 


have, it deliberately placed before the states for rati- 
fication a proposed Amendment to tax “incomes from 
whatever source derived, without apportionment among 
the several states, and without regard to any census or 
enumeration.” 

Their object was to prevent an income tax from 

being taken out of the class of exercises, duties and 
imposts and placed in the class of direct taxes, and 
in doing so to maintain the limitations of the Con- 
stitution and harmonize their operations. What 
other purpose could Congress have had? Certainly, 
if Congress had intended to terminate the immunities 
theretofore existing, it could have so phrased the 
amendment as to admit of no doubt as to their inten- 
tion. It did not choose to do so, and, in confirmation 
of their understanding and intent (bearing in mind 
always that that body, or the individual members 
thereof, selected the phraseology of the Amendment), 
Congress, by the first income tax act following the 
promulgation of the Amendment, the Act of October 
3, 1913 (Section B), expressly provided that— 
“in computing net income there shall be excluded the interest 
upon the obligations of a state or any political subdivision 
thereof, * * * and the compensation of all officers and 
employees of a state or any political subdivision thereof.” 

It amply appears from the authorities cited, that 
the purpose of the Amendment was not to abolish the 
existing immunities, and that its phraseology was not 
then intended to, nor can it now, be so enlarged by 
implication as to include interest on state and mu- 
nicipal bonds and the salaries paid by the states to 
their officers and employees. 

(To be concluded) 


Incentive Land Tax 


By far the largest source of taxes is real estate assessed 
by counties and states, and this real estate tax should be 
made an “incentive tax” too, just as the protective tariff 
proved an incentive to develop American industries in 
order to supply goods at prices maintained by aid of 
the tariff which also provided revenue. 

All real estate should have two bases for taxation: 
(1) The sale valuation of the bare land, less improve- 
ments by any former or present owner and (2), build- 
ings and improvements by present or prior owners. 

The rate of assessment on No. 1 should be higher 
than that on No. 2 since most of its value is due to 
the location of population near it, roads or other im- 
provements not placed there by the owner, past or pres- 
ent. These improvements made by the public should 
be returned, to a greater extent, to the public in taxes. 

The rate on No. 2 valuation should be lower be- 

cause these improvements constitute, to an extent, a 
contribution by the owner to the public, because 
building and other improvements on land afford employ- 
ment and add to the welfare of a community and lower 
tax on improvements would be an incentive to improve. 

Higher taxes on unimproved land would not only 
provide more revenue, but would cause a decrease in 
the valuation of such land and make it more easily 
bought by those who would improve it. 
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United States Supreme Court 


Business and Occupation Tax—Motion Picture Distribu- 
tors.—Motion picture distributors whose only business within 
the state is the solicitation of contracts providing for the 
rental of films to West Virginia exhibitors, shipment of the 
films into the state, immediate dispatch by the exhibitors to 
the distributors’ agents without the state and payment of 
rental fees by such exhibitors to the distributors’ agents with- 
out the state, are not subject to a business and occupation tax. 
—U. S. Supreme Court, in James v. United Artists Corpora- 
tion. No. 161, October Term, 1938. 


Business and Occupation Tax Measured by Gross Income— 
Exempt Corporation—A corporation whose entire business 
is that of marketing agent in other states and foreign coun- 
tries for fruit growers’ cooperative organizations, making 
sales and deliveries of fruit in such other states and foreign 
countries, collecting the sales prices and remitting the pro- 
ceeds to its principals after deducting transportation charges, 
certain expense allowances and its own compensation, is not 
subject to a business and occupation tax measured by gross 
income where the tax is not apportioned to its activities 
within the state—U. S. Supreme Court, in Gwin, White & 
Prince, Inc. v. Henneford et al. No. 75, October Term, 1938 


Estate Tax—Joint Tenancy.—It is not a violation of the 
Due Process Clause of the Fifth Amendment for the 1924 
Act to require inclusion in the gross estate of a decedent of 
the full value of real property purchased by him with his 
own funds and held by him and his wife at the time of his 
death as joint tenants under a joint tenancy set up before 
1916. Sec. 302(h) of the 1924 Act specifically provided that 
the inclusion requirements under Sec. 302 of that Act apply 
to transfers, etc., whether “before or after the enactment of 
this Act.” Three dissents. 


Where a joint tenancy was created in personal property 
before the 1916 Act and the wife’s contribution to the tenancy 
consisted of property previously given her by her husband, 
the full value of the joint tenancy property is includible in 
the gross estate of the husband under the 1926 Act, because 
under Sec. 302(h) thereof she acquired the property con- 
tributed by her to the joint tenancy “from the decedent for 
less than an adequate and full consideration in money or 
money’s worth.” Three dissents. 


Reversing, on the first issue, Seventh Circuit decision, 38-2 
ustc § 9397, 97 Fed. (2d) 784, which affirmed District Court 
decision, 37-2 ustc § 9379. Affirming on the second issue, 
Second Circuit decision, 38-2 ustc J 9556, 99 Fed. (2d) 799, 
which affirmed District Court decision, 37-1 ustc { 9270, 19 
Fed. Supp. 56.—U. S. Supreme Court, in United States of 
America v. Elizabeth C. Jacobs, Exrx., Last Will and Testament 
of W. Francis Jacobs, Deceased. Edward Jordan Dimock, as 
Substituted Exr., Last Will and Testament of Henry C. Folger, 
Deceased v. Walter C. Corwin, Late Collector of Internal Reve- 
nue, First District of New York. Nos. 391 and 482, October 
Term, 1938. 
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Interstate Telephone and Telegraph Company—Rights of 
Retention and Installment.—A telephone and telegraph cor- 
poration engaged in interstate and intrastate commerce, pur- 
chasing equipment and supplies shipped to it in interstate 
commerce and stored in the state for installation and to meet 
current requirements, is subject to a use tax on such tangible 


personal property. The corporation exercises two righits of 
ownership in the state—retention and installation—after the 
termination of the interstate shipment and before the use or 
consumption on its mixed interstate and intrastate telephone 
system.—U. S. Supreme Court, in Pacific Telephone and Tele- 


graph Company v. Gallagher et al. No. 213, October Term, 
1938. 


Jurisdiction of District Court.—For certain years the Com- 
missioner admitted that there were overpayments of taxes, 
but instead of making refunds, he applied the admitted over- 
payments against alleged deficiencies for later years. It is 
held that the actions were brought to recover that part of a 
claim for refund of the overpayment for the earlier year 
which had been disallowed by improperly applying it to 
asserted deficiencies for other years. The Collector who col- 
lected the overpayment being dead or out of office, the Dis- 
trict Court has jurisdiction over an action even though the 
amount claimed exceeds $10,000. Lowe Bros. Co. v. U. S., 304 
U. S. 302, 38-1 ustc J 9307, distinguished. 


Affirming Circuit Court of Appeals, First Circuit, 38-2 ust 
7 9438, 98 Fed. (2d) 132, and 38-1 ustc J 9201, 95 Fed. (2d) 867, 
which aff'd DC, 36-1 ustc J 9257, 14 Fed. Supp. 868; and ai- 
firming Circuit Court of Appeals, Eighth Circuit, 38-2 ustc 
{ 9402, 97 Fed. (2d) 488, which aff’d DC, 37-1 ustc {J 9248.— 
U. S. Supreme Court, in United States v. Bertelsen and Peter- 
sen Engineering Company; United States v. C. T. Jaffray, R. H 
M. Robinson and S. M. Archer, Trustees, Estate of Minnesota 


and Ontario Paper Company. Nos. 416 and 437, October Term 
1938. 


Motor Carrier Taxes—Constitutionality—Motor carrie! 
taxes based upon factory rated capacity or factory we ght, 
without distinction between vehicles used in intrastate com- 
merce and those used in interstate commerce, but discrimi- 
nating in favor of those used not for hire, are ‘constitutional. 
Such taxes are not repugnant to the commerce clause of = 
Federal Constitution since they are not shown to be 
reasonable as compensation for the use of the highways, be 
are not repugnant to the equal protection clause since there 
is such a distinction between hauling for hire and hauling 
not for hire as to justify the classification.—U. S. Supreme 
Court, in Dixie Ohio Express Company v. State Revenue Com- 
mission of Georgia. No. 260, October Term, 1938 


State Tax on Dividends—Whether Violation of “Due 
Process.”—-A Wisconsin statute of 1935 imposing a tax on 
dividends received in 1933 from corporations whose principal 
business was attributable to Wisconsin does not violate the 
due process or equal protection clauses of the Fourteenth 
Amendment to the Federal Constitution.—U. S. Supreme 
Court, in Welch v. Henry et al. No. 13, October Term, 1938. 
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Trust Income—Liability for State Taxes.—The income of 
a resident of Virginia, beneficiary of a discretionary trust the 
corpus of which was held, managed and controlled in New 
York and the income of which trust was subject to tax in 
New York, is subject to income tax in Virginia.—U. S. Su- 
preme Court, in Guaranty Trusi Company of New York, Exr., 
Estate of Mary T. Ryan, Deceased v. Commonwealth of Vir- 
ginta. No. 9, October Term, 1938. 


Use Tax—Foreign Corporation—Interstate Sales.—A cor- 
poration engaged in the manufacture of comptometers in 
one state sells its comptometers in a foreign state through 
two general agents. The corporation has not qualified to do 
business in the foreign state. It pays the office rent of the 
agents and part of their traveling expenses. The machines 
sold for delivery in the foreign state are shipped directly to 
the purchaser or to the general agents. It is held that the 
provisions of a use tax law which require this corporation to 
serve aS an agent for the collection of the use tax from the 
purchasers of the comptometers is constitutional—U. S. 
Supreme Court, in Felt and Tarrant Manufacturing Company 
v. Gallagher et al. No. 302, October Term, 1938. 


Use Tax—lInterstate Railroad—Stored Tangible Personal 
Property.—Tangible personal property purchased outside a 
state by an interstate railroad corporation and stored in the 
state for use in its interstate and intrastate activities is sub- 
ject toa use tax. The retention and installation of the tangible 
personal propery are intrastate taxable events. The tax does 
not violate the due process clause of the Fourteenth Amend- 
ment to the United States Constitution—-U. S. Supreme 
Court, in Southern Pacific Company v. Gallagher et al. No. 212, 
October Term, 1938. 


Appellate and Lower Courts 


Husband and Wife—Dividends—Husband’s Taxability.— 
The evidence showing that petitioner did not at any time 
divest himself of dominion and control over certain stock, 
dividends thereon in 1931 and 1932 were taxable to him rather 
than to his wife. Petitioner had the stock certificate issued 
to his wife and had her sign her name to the assignment 
thereof in blank. 

Affirming Board of Tax Appeals memorandum decision.— 
U. S. Circuit Court of Appeals, Tenth Circuit, in Frank S. 
Hoag v. Commissioner of Internal Revenue. No. 1723, Septem- 
ber Term, 1938. 


Husband and Wife—Joint Tenancy Survivor Not Liable 
for Income Tax Deficiency of Co-tenant Husband.—A Minne- 
sota husband transferred substantially all of his property to 
himself and wife as joint tenants with right of survivorship 
and not as tenants in common. He died May 14, 1932, 
leaving an estate insufficient to meet a deficiency in income 
tax for 1929, although his interest in the jointly owned prop- 
erty at date of death was far in excess of such deficiency. A 
part of the husband’s property was transferred to the joint 
tenancy prior to December 31, 1929, and a large part after 
that date. The Court holds that the petitioner is not liable 
for her husband’s deficiency in tax under Sec. 311 of the 
1928 Act, inasmuch as the property which the Commissioner 
seeks to subject to the payment of the deficiency was not 
acquired by the petitioner through her husband’s death, but 
as Surviving joint tenant under tenancies created prior to his 
death. Minnesota judicial decisions are reviewed to indicate 
the correctness of the Court’s position that the joint tenancies 
here in question were valid. The contention of the Commis- 
sioner that petitioner is liable under the trust fund doctrine 
is held to be without merit, because the record establishes 
that the husband was at all times solvent, that the creation 
of the joint tenancies did not make him insolvent, and that 
he could not have had any intent to hinder or defraud his 
creditors. 

Reversing Board of Tax Appeals decision, 36 BTA 653.— 
U.S. Circuit Court of Appeals, Eighth Circuit, in Myrtle M. 
Irvine v. Guy T. Helvering, Commissioner of Internal Revenue 
No. 11,152, October Term, 1938. 


Interest Deduction—Consideration for Obligation.—Peti- 
tioner corporation, in 1928, purchased from a stockholder his 
business of financial and estate planning advisory and life 
insurance brokerage business. Payment was made in $600,000 
of the corporation’s 4 per cent debenture bonds. The Board 
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of Tax Appeals disallowed deduction of the 4 per cent interest 
on these bonds for 1932 and 1933, holding that there was no 
evidence of legal consideration for issuance of the bonds. The 
instant Court holds that the consideration received was the 
value of the good will of the business sold which was ap- 
praised as the capitalization of the seller’s earnings, and that 
this was sufficient consideration, so that the interest on the 
bonds was deductible. 

Reversing Board of Tax Appeals decision, 37 BTA 414.— 
U. S. Circuit Court of Appeals, Second Circuit, in Estate Plan 
ning Corporation v. Commissioner of Internal Revenue. 


Loss—Bad Debts.—Taxpayer was not entitled to deduct, as 
losses or bad debts, payments made by him in 1934 and 1935. 
He had been endorser on notes of his son-in-law owing to 
banks. Later he gave his own notes to replace those on which 
he was endorser, and took notes from his son-in-law for the 
amounts involved. One of the notes given by taxpayer rep- 
resented not only the amount owing by his son-in-law but in 
part also taxpayer’s own debt to the bank. In 1935 he made 
payments on this note without specifying to which debt it 
should be allocated. The Board found that the payments 
were made, not on the debt of the son-in-law, but on his 
own debt, and the Court sustains this finding. Assuming 
that there is a possibility of applying the “first-in, first-out” 
rule to determine against which debt the 1935 payment should 
be applied, the Court holds that it would be of no effect in 
this case because it is not known which of the notes repre- 
sented the earliest debt. No bad-debt deduction is allowable 
for 1934 on account of the notes of his son-in-law because 
taxpayer knew they were worthless when he accepted them. 

Affirming Board of Tax Appeals memorandum opinion.— 
U. S. Circuit Court of Appeals, First Circuit, in Charles 
Owen Dexter v. Commissioner of Internal Revenue. No. 3357, 
October Term, 1938. 


Loss—Year of Deductibility—Where money was fraudu- 
lently obtained from taxpayer in 1931, but the fraud was dis- 
covered on investigation in 1932, the loss was deductible in 
1931, not 1932. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9987-B.—U. S. Circuit Court of Appeals, Second 
Circuit, in Gail Borden v. Commissioner of Internal Revenue. 


Nontaxable Organization—Water Plant Transferred for 
Municipal Bonds in 1929.—During the taxpayer’s taxable year 
ended January 31, 1930, its assets consisted of a water works 
system and plant, accounts receivable, and cash. During that 
year it transferred its water works system and plant to a 
municipality for $72,000 face value of its “water revenue” 
bonds out of a total issue of $85,000. It is held that the 
transfer resulted in taxable income rather than in constituting a 
nontaxable reorganization. ‘Here the vendor acquired no 
interest in the purchasing municipality more definite than that 
incidental to the ownership of bonds which were not the 
obligation of the transferee.” 

Affirming District Court decision reported at 38-2 ustc 
q 9544.—U. S. Circuit Court of Appeals, Seventh Circuit, in 


Speedway Water Company v. United States. No. 6661, October 
Term, 1938. 


Board of Tax Appeals 


Depletion—Estimate of Recoverable Reserves.—Petitioner 
acquired a culm coal bank in 1931, at which time the recov- 
erable merchantable coal was estimated at 250,000 tons. By 
the close of 1933 all but 17,646 tons of the original estimate 


had been recovered. In 1934 the bank became exhausted 
after additional recoveries of 60,046 tons. It is held that no 
facts existed at the end of 1933 which would justify the Com- 
missioner’s re-estimate of recoverable reserves at the end of 
that year, and petitioner’s 1933 depletion deduction on the 
basis of 250,000 tons capacity is approved.—Grassy Island 
Coal Company v. Commissioner, Decision 10,547-F [CCH]; 
Docket 90053. Memorandum opinion. 


Estate Tax—Contemplation of Death—Where in 1919 and 
1930, several years prior to her death (on February 17, 1935) 
and while she was in good health, decedent conveyed prop- 
erty by irrevocable trusts to a trustee in order (a) to protect 
a family trust in the latter’s hands, (b) to relieve herself 
from management of the properties conveyed, and (c) to as- 
sure to herself the income from the trust corpus during the 
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remainder of her life, the transfer was not made in contempla- 
tion of death. The fact that decedent reserved to herself the 
income from the trust during her lifetime and provided for 
distribution of its income and corpus after her death to her 
grandchildren did not make the transfer, under the pro- 
visions of the revenue act then applicable, one “taking effect 
in possession or enjoyment at or after death.” Thomas C. 
Boswell et al., Executors, 37 BTA 970, CCH Dec. 10,045, fol- 
lowed.—John K. Broderick, Exr., Estate of Emilie C. Broder- 
ick, Deceased v. Commissioner, Decision 10,539 [CCH]; Docket 
89759. 38 BTA —, No. 187. 


Husband and Wife—Trust Created by Pre-nuptial Agree- 
ment—Grantor’s Taxability—Taxpayer created a trust under 
a pre-nuptial agreement. The income was to be paid to her 
prospective husband for his life and on his death the corpus 
was to go to his surviving children and if none survived, to 
the taxpayer. If the marriage was terminated by divorce or 
otherwise than by death of the husband, the trust was to 
terminate and the taxpayer was to receive the capital. The 
trust was not revocable and the income was not taxable to 
taxpayer under Sec. 166 of the 1934 Act.—Mary Bowen Hjorth 
v. Commissioner, Decision 10,550-C [CCH]; Docket 87672. 
Memorandum opinion. 


Overpayment Determined—Amendment to Petition Proper. 
—Following Edward E. Rieck, 35 BTA 1178 [CCH Dec. 9663], 
the Board holds that an amendment to a petition, filed more 
than two years after the payment of the first three quarterly 
installments of decedent’s tax liability for 1933, merely al- 
leged additional assignments of error together with facts to 
support them, and did not set up a new cause of action. 
Consequently, the amendment to the petition relates back to, 
and is effective from, the date the original petition was filed. 
In 1933, decedent had erroneously failed to apply his unre- 
covered cost basis against a payment for his partnership 
interest, thereby overstating his income. It is held, therefore, 
that decedent made an overpayment in the amount of his 
last quarterly payment of 1933 taxes, said amount having been 
paid within two years before the filing of the petition— 
Estate of George M. Dallas, Deceased, Robert P. Smith, Admr., 
with Will Annexed v. Commissioner, Decision 10,545-G [CCH]; 
Docket 86766. Memorandum opinion. 


Rulings of the Bureau of Internal Revenue 


Capital Stock Tax.—A receiver, trustee in bankruptcy, or 
other like representative, who is administering the business 
of a corporation and is in charge of all its property at the 
time for filing a capital stock tax return under the Revenue 
ats 1938 must file such return —C. S. T. 8, 1939-7-9716 

p. 12). 


Compensation for “Overtime”—Taxability—The compen- 
sation for overtime, paid pursuant to article 1242, subdivisions 
(a) and (e) of the Customs Regulations of 1937, to employees 
of the Customs Service stationed in Canada is not exempt 
from federal income taxation.—I, T. 3259, 1939-10-9742 (p. 3). 


Consent Dividends Credit.—Shareholders’ consents required 
in connection with the consent dividends credit under sec- 
tion 28 of the Revenue Act of 1938 may be executed by the 
shareholders at any time on or before the due date of the 
corporation’s income tax return for the taxable year for which 
the credit is claimed.—I. T. 3250, 1939-7-9709 (p. 2). 


Deductions and Credits—Period for Which Taken.—In the 
year 1936, A, who keeps his books of account on the cash 
receipts and disbursements basis, purchased from the M Com- 
pany for 5x dollars stock of the O Company. Under his 
contract with the M Company, A agreed to pay for the 
stock on or before July —, 1939, when the stock is to be 
delivered to him. The stock became worthless in 1937, A 
having made his only payment on the stock in that year. 
Held, the loss sustained by A is deductible in the year or 
years in which he makes payments on account of his con- 
tractual obligation. The M Company is not entitled to deduct 
a loss for the year 1937 on account of the worthlessness of 
such stock since it holds A’s contractual obligation to pay 
therefor.—I. T. 3252, 1939-7-9711 (p. 4). 


Deductions from Gross Income—Interest.— Finance charges 
paid in connection with the purchase of an automobile, 
although denominated as interest, are not deductible as in- 
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terest where such amounts are in fact a part of the purchase 
price.—I. T. 3254, 1939-9-9730 (p. 2). 


Deductions from Gross Income—Shrinkage in Value of 
Stocks.—I/. T. 3215 (1. R. B. 1938-38, 2), holding that a stock- 
holder of the M Corporation whose only asset, real estate 
located in Wisconsin, was sold at foreclosure was not en- 
titled to deduct a loss in his return for 1936 on account of the 
worthlessness of such stock based on the foreclosure judg- 
ment because the right of redemption had not expired at the 
close of the year 1936, relates only to a determination of 
worthlessness based solely on the foreclosure and does not 
preclude a deduction on account of worthlessness based on 
on other facts.—I. T. 3255, 1939-9-9732 (p. 6). 


Dividends Paid Credit.—In determining the amount of divi- 
dends paid credit under section 27 of the Revenue Act of 
1936, a capital loss which is an unallowable deduction and 
accrued income tax reduce the earnings or profits available 
for dividend distribution within the meaning of section 115(a) 
of that Act.—I. T. 3253, 1939-8-9719 (p. 2). 


Exemptions—American Red Cross—The American Na- 
tional Red Cross and its various chapters, branches, and 
auxiliaries are exempt from federal income taxation under 
section 101(6) of the Revenue Act of 1938, and contributions 
thereto are deductible in the manner and to the extent pro- 
vided in section 23(0) and section 23(q) of the Revenue Act 
of 1938.—I. T. 3258, 1939-10-9741 (p. 2). 


Fiduciary Returns.—Where the gross income of a trust 
for the calendar year 1938 is less than $5,000 and the net 
income of the trust under section 162 of the Revenue Act of 
1938 is less than $100, no return for federal income tax pur- 
poses is required of the fiduciary unless a distribution of 
$1,000 or more is made to a beneficiary, in which case an 
information return under section 147 is required on Form 
1041 instead of on Form 1099.—I/. T. 3248, 1939-6-9703 (p. 3). 


Foreign Corporations—“Doing Business.”—The renting in 
the United States of an office which is occupied by an assist- 
ant secretary, whose only duties were to receive dividends and 
interest from securities purchased by foreign corporations 
through resident brokers, such securities being held by local 
banks as custodians, does not result in such foreign corpo- 
rations being engaged in a trade or business within the United 


States or having an office or place of business therein.—/. T. 
3260, 1939-10-9743 (p. 6). 


General Rule-—The M Company, which keeps its books of 
account on the cash receipts and disbursements basis, should 
amortize over the life of the lease of a building the amount 
paid as legal fees for drawing the lease, the amount paid for 
alterations to the building, and the amount paid as a leasing 
commission. G. C. M. 20307 (C. B. 1938-1, 157) is not appli- 
ros to the expenditures in question.—I. T. 3251, 1939-7-9710 

p. 2). 

Gross Income—Period of Inclusion.—Compensation re- 
ceived in 1935 by the executors of the estate of A for services 
rendered by him prior to his death in November, 1934, but 
not payable until after January 1, 1935, should not be included 
in his return for the taxable year 1934. 

G. C. M. 16121 (C. B. XV-1, 121 (1936)) revoked.—G. C. M. 
21040, 1939-10-9744 (p. 9). 

Individual Returns.—A and B, husband and wife, for more 
than 20 years prior to 1929 lived in California. In 1929 A 
was sent to New York by his employer in connection with 
the employer’s business in that city. His family, consisting 
of his wife and two children, was with him in New York 
from 1929 to 1935, when they returned to California. Held, 
that A did not abandon his domicile in California, and that 
he and his wife are entitled to file federal income tax returns 
for 1935 on the basis of the community property laws of that 


state.—G. C. M. 20995, 1939-8-9720 (p. 4). 


Information by Corporations—Contemplated Dissolution 
or Liquidation—Where under the law of the state a corpo- 
ration may be voluntarily dissolved without the adoption of 
a corporate resolution, and a certificate of dissolution is 
executed in the form required and forwarded to the proper 
state official, such action will be considered as the adoption 
of a plan by the corporation for its dissolution within the 
meaning of section 148(d) of the Revenue Act of 1938, requir- 
ing the filing of an information return in the case of contem- 
plated dissolution or liquidation of a corporation.—I. T. 3249, 
1939-6-9704 (p. 4). 
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